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In the Court of Appeals of the District of Columbia. 


No. 2378. 

Henry E. Davis, Intervening Petitioner. Appellant, 

vs. 

Charles D. Pennebaker, Ac. 
and 


No. 2379. 

Henry R. Summers, Administrator, Ac., et al. 

vs. 

Charles I). Pennebaker Ac. 


a Supreme Court of the District of Columbia. 

No. 25253. Equity. 

John Paul Jones and Charles 1). Pennebaker, Copartners under 
the Firm-name and Style of Pennebaker A Jones, Complain¬ 
ants, 

against 

Elliott K. Pennebaker, Adnrr de bonis non, with the Will An¬ 
nexed of Warren Mitchell, Late of the City of Louisville, County 
of Jefferson, State of Kentucky, Deceased, Defendant. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above entitled cause, to wit: 
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1 Bill of Complaint. 

Filed March 14, 1905. 

In the Supreme Court of the District of Columbia. 

Equity. No. 25253. 

John Paul Jones and Charles D. Pennebaker, Copartners under 
the Firm-name and Style of Pennebaker & Jones, Complain¬ 
ants, 

against 

Elliott K. Pennebaker, AdmT de bonis non, with the Will An¬ 
nexed of Warren Mitchell, Late of the City of Louisville, County 
of Jefferson, State of Kentucky, Deceased, Defendant. 

The complainants state as follows: 

1. The complainants are citizens of the United States. The com¬ 
plainant John Paul Jones is a resident of the State of Maryland, and 
the complainant Charles D. Pennebaker is a resident of the District 
of Columbia. The complainants are, and since, to wit, the 1st day 
of December, 1902, have been co-partners engaged in the practice 
of the law under the firm name and style of Pennebaker & Jones, 
and bring this suit in their own right. 

2. The defendant is a citizen of the United States and a resi¬ 
dent of the City of Louisville, County of Jefferson, State of Ken¬ 
tucky, and is sued as the administrator de bonis non, with 

2 the will annexed, of Warren Mitchell, late of the said city, 
countv and state, deceased. 

t. * 

3. The said Warren Mitchell departed this life at the city, county 
and state aforesaid on some day prior to the 6th day of March, 
A. D., 1889, leaving a last will and testament, executed in due form 
of law, and which was duly propounded for and admitted to pro¬ 
bate and record in the county court of the said county of Jeffer¬ 
son on, to wit, the 6th day of March, A. D. 1889. 

4. In and by the said last will and testament the said Warren 
Mitchell, among other things, provided and declared as follows: 
‘T hereby appoint my friend, Sam’l Russell, the executor of this 
my last will, and, for the purpose of this will and the execution 
of the same, I vest him with the legal and equitable title to my 
estate, real and personal, wherever it may be, with full power aand 
authority in him to ^ell and convey any or all of the same, and to 
collect, compromise and settle any debts due me, and to prosecute 
a claim against the Government of the United States which is now 
pending before Congress for the proceeds of cotton.” 

5. The certain claim against the Government of the United States 
in the said last will and testament mentioned was for the proceeds 
of. to wit, seven hundred and thirty-eight (738) bales of cotton. 

6. The certain Sam’l Russell in the last will and testament men¬ 
tioned duly qualified as the executor thereof, but died before com- 
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plete administration of the estate of the said Warren Mitchell and 
before the said claim against the Government of the United 

3 States was allowed and paid; and upon the death of the said 
Samuel Russell the defendant was, by the county court 

aforesaid duly appointed and constituted and duly qualified as 
administrator de bonis non, with the will annexed, of the said War¬ 
ren Mitchell, and now is such administrator. 

7. As administrator de bonis non, with the will annexed, as afore¬ 
said, the defendant entered into a contract with the complainants 
relating to the prosecution of the said claim against the United 
States on. to wit, the 15th day of December, 1902, a true copy of 
which is hereto annexed, marked “Complainants’ Exhibit No. 1,” 
and prayed to be taken as part hereof, and the said contract was 
thereafter, upon due proceedings in that behalf had, ratified and 
confirmed by the county court of Jefferson County aforesaid,—a 
court of competent jurisdiction, whose action in that behalf stands 
unreversed and in full force and effect, a copy of the order of the 
said court in the premises being hereto annexed, marked “Com¬ 
plainants’ Exhibit No. 2,” and prayed to be taken as part hereof. 

8. The said contract by and between the complainants and the 
defendant in the premises was made and entered into by and with 
the consent previously thereto had of all the known next of kin and 
distributees of the said Warren Mitchell, deceased. 

9. Before and after the execution of the said contract, and under 
and in conformity with the terms and provisions thereof, the com¬ 
plainants undertook to prosecute and prosecuted the claim 

4 aforesaid before the Congress of the United States, and pro¬ 
cured the allowance thereof, to wit, by act of the said Con¬ 
gress of the 24th day of February, 1905, in the sum of One hun¬ 
dred and twenty-eight thousand, six hundred and ninety-two dol¬ 
lars and twenty-two cents ($128,692.22), and thereby became and 
are entitled to have and receive of the defendant by virtue of the 
premises the full sum of Sixty-four thousand three hundred and 
forty-six dollars and eleven cents ($64,346.11). 

10. The complainants, by virtue of the premises, have demanded 
of the defendant the said sum of $64,346.11, and the defendant 
has paid to the complainants one-half of the said sum, to wit, the 
sum of Thirty-two thousand one hundred and seventy-three dollars 
and six cents ($32,173.06), but declines and refuses to pay the 
remaining half thereof, to wit a like sum of Thirty-two thousand 
one hundred and seventy-three dollars and five cents ($32,173.05), 
which said latter sum the defendant now has in his possession in 
the District of Columbia, in the form of two United States Treasury 
checks or warrants for the sums of Sixteen thousand and eighty-six 
dollars and fifty-three cents ($16,086.53), and Sixteen thousand 
and eighty-six dollars and fifty-two cents ($16,086.52), respectively, 
and respectively described as follows: 

“Treasury settlement warrant, dated March 3, 1905, and num¬ 
bered 4333, drawn on the Assistant Treasurer of the United States 
at New York, and payable to Elliott K. Pennebaker, Adm’r 

5 of Warren Mitchell, deceased, or order, for $16,086.53. 

“Treasury settlement warrant, dated March 3, 1905, and 
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numbered 433*2, drawn on the Assistant Treasurer of the United 
States at New York, and payable to Elliott Iv. Pennebaker, Adm’r 
of Warren Mitchell, deceased, or order, for $16,080.52.” 

11. The defendant is, as aforesaid, a non-resident of the District 
of Columbia, and has no property or estate therein, and is about to 
depart from the said District of Columbia and remove therefrom 
the said two United States Treasury checks or warrants last afore¬ 
said, and the estate of the said Warren Mitchell, deceased, has no 
property or estate of what kind soever in said District; and if the 
defendant shall leave the District of Columbia as aforesaid and take 
with him the said United States Treasure checks or warrants last 
aforesaid, the complainants will be deprived of and lose their lien 
upon the same created and made by the said contract aforesaid. 

12. In addition to the said two United States Treasury checks 
or warrants last aforesaid, the defendant has in his possession a 
further United States draft or warrant representing one-half of the 
said sum of $128,692.22, to wit, the sum of $64,346.11, of the 
following description: 

‘‘Treasury settlement warrant, dated March 3, 1905, and num¬ 
bered 4330. drawn on the Assistant Treasurer of the United States 
at New York, and payable to Elliott Iv. Pennebaker, Adm’r of War¬ 
ren Mitchell, deceased, or order, for $64,346.11,” which said 
6 last-mentioned United States Treasury draft or warrant the 
defendant is likewise about to remove from the said District, 
and if the same be so removed the complainants will likewise lose 
and be deprived of their lien upon the same as aforesaid. 

13. The premises considered, the complainants therefore prav as 
follows: 

First. That process may duly issue to the defendant command¬ 
ing him to appear to and answer the exigency of this bill of com¬ 
plaint, but not under oath, which is hereby expressly waived. 

Secondly. That the complainants may be decreed to have a lien 
for the sum of $32,173.05 aforesaid upon the said United States 
Treasury drafts or warrants aforesaid, and each of them. 

Thirdly. That the defendant may be restrained and enjoined 
from removing from the District of Columbia the said United States 
Treasury drafts or warrants and each of them. 

, * ^ 1 1 ^ ^ 1 a receiver or receivers l>e appointed by the court 
to demand and receive of the defendant the said United States 
i ^ d r a ft s or warrants aforesaid and each of them, and that 
the defendant may be decreed to deliver the same for collection to 
such receiver or receivers. 

Fifthly. That the complainants may be decreed to have and re- 
co\ (a of the defendant the said sum of $32,173.05 payable out of 
the said United States Treasury drafts or warrants aforesaid, or the 
proceeds thereof. 

Sixthly. That the complainants may have such other and 
further relief in the premises as the nature of the case may 
require. 

The defendant to this bill of complaint is Elliott K. Pennebaker 
administrator de bonis non with the will annexed, of Warren 
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Mitchell, late of the City of Louisville, County of Jefferson, State of 
Kentucky, deceased. 

JOHN PAUL JONES. 

C. D. PENNEBAKER. 

HENRY E. DAVIS, 

Sol’r for Comprts. 

District of Columbia, ss : 

Before me, Eugene I). Carusi, a Notary Public in and for the 
District of Columbia aforesaid, personally appeared John Paul Jones 
and Charles D. Pennebaker, who, and each of them, being by me 
first duly sworn, severally depose and sav that they have read the 
foregoing bill of complaint by them subscribed and know the con¬ 
tents thereof, and that the matters and things therein stated of their 
knowledge are true, and those stated on information and belief they 
believe to be true. 

JOHN PAUL JONES. 

C. D. PENNEBAKER, 

Subscribed and sworn to before me this 14th day of March, A. D., 
1905. 

[seal.] EUGENE D. CARUSI, 

Notary Public, D. C. 


8 Order for Injunction and Receiver. 

Filed March 14. 1905. 

****** * 

Upon consideration of the bill of complaint and exhibits thereto 
annexed in the above-entitled cause, it is this 14th day of March, 
A. 1). 1905, adjudged and ordered that, until the further order of 
the Court, and upon the complainants filing their undertaking in 
accordance with the provisions of Equity Rule numbered forty-two 
of this court, the defendant be and he hereby is restrained and en¬ 
joined from removing from the District of 1 Columbia the certain 
Treasury checks or warrants in the hill of complaint mentioned and 
described, or anv of them. 

And it is further adjudged and ordered that, upon his giving 
bond conditioned according to law in the penal sum of forty thou¬ 
sand dollars for the faithful discharge of his duties in that behalf, 
Adams D. Raub he. and he hereby is, appointed receiver in this 
cause, to have, demand and receive from the defendant and en¬ 
dorse for collection and present and collect on and under his en¬ 
dorsement as such receiver the Treasury checks and warrants afore¬ 
said, and each — them namely: 

“Treasury settlement warrant, dated March 8, 1905, and num¬ 
bered 4883, drawn on the Assistant Treasurer of the United States 
at New York, and payable to Elliott K. Pennebaker, Adm’r of War¬ 
ren Mitchell, deceased, or order, for $16,086.53.” 
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9 “Treasury settlement warrant, dated March 3, 1905, and 

numbered 4332, drawn on the Assistant 4 reasurer of the 
United States at New York, and payable to Elliott K. Pennebaker, 
AdnTr of Warren Mitchell, deceased, or order, for $10,086.52.” 

Provided, however, that, if the defendant shall forthwith de¬ 
liver into the hands of the said receiver the said 1 reasurv checks 
and warrants numbered respectively 4332 and 4333, and herein 
before described, for presentation and collection by the said re¬ 
ceiver, as herein provided, so much of this order as restrains and 
enjoins the defendant shall he deemed to he, and be, for nothing 
held: 

And provided, further, that the receiver hereby appointed shall 
hold anv of the said Treasurv checks or warrants bv him received 
in accordance herewith, or the proceeds thereof, subject to the fur¬ 
ther order or orders of the court in this cause. 

THOMAS H. ANDERSON, 

Associate Justice. 


10 Stipulation. 

Filed October 6, 1905. 

This agreement made and entered into by and between Charles 
D. Pennebaker and John Paul Jones, Attorneys at Law and part¬ 
ners under the stvle and firm name of Pennebaker <fc Jones of Wash- 

4 / 

ington, D. C., parties of the first part : and R. T. Wilson, of New 
York, party of the second part; and the American National Bank 
of the City of Washington in the District of Columbia, of the third 
part:— 

Witnesseth. That whereas by certain Acts of Congress of the 
United States approved February 24. A. D. 1905, a certain claim 
of Warren Mitchell, deceased, late of the City of Louisville, Jeffer¬ 
son County, Kentucky, growing out of and based upon the seizure 
and taking from him of, to-wit, seven hundred and thirty-eight 
(738) bales of cotton by the United States Army at Savannah, 
Georgia, was appropriated for and in the sum of one hundred and 
twenty-eight thousand six hundred and ninety-two dollars and 
twenty-two cents ($128,692.22), and subsequently thereto paid over 
to Elliott K. Pennebaker. administrator de bonis non with the will 
annexed of said Warren Mitchell, deceased, and 

M hereas the parties of the first part were employed in their ca¬ 
pacity as attorneys and counsellors at law by said Elliott K. Penne¬ 
baker, administrator de bonis non with the will annexed of said 
M arren Mitchell, and in pursuance of said employment entered 
into a contract in writing whereby it was stipulated and agreed in 
effect, that they, the said parties of the first part should have 

11 and receive of and from said Elliott K. Pennebaker, admin¬ 
istrator as aforesaid, as and for their fees in the premises, 

an amount equal to fifty per cent. (50%) of whatever amount might 
he collected for and on account of said claim from the Government 
of the United States, and that they, the said parties of the first part 
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should have a lien on any check, draft or warrant which might 
be issued in payment thereof; and 

Whereas the said Elliott K. Pennebaker, administrator as afore¬ 
said, has paid to said parties of the first part one-half (V 2 ) of said 
fee, to-wit, the sum of thirty-two thousand one hundred and seventy- 
three dollars and five cents ($32,173.05), but has refused to pay 
the other half of said fee solely because of the assertion by the party 
of the second part of an interest in and to said sum of one hundred 
and twenty-eight thousand, six hundred and ninety-two dollars and 
twenty-two cents ($128,692.22) as appropriated by said Act of Con¬ 
gress to the said Elliott K. Pennebaker, administrator, as aforesaid; 
and 

Whereas the said parties of the first part have instituted proceed¬ 
ings in the Equity Branch of the Supreme Court of the District of 
Columbia, for the recovery of the other half of their said fee, to-wit, 
the sum of thirty-two thousand one hundred and seventv-three dol¬ 
lars and five cents ($32,173.05), which said suit is now pending; 
and 

Whereas the said party of the second part asserts and claims that 
forty (40) bales of the said cotton belonged to him and that the 
administrator of said Mitchell is liable for the value thereof, and 
that he is entitled to share in the distribution of the fund in the 
hands of the said administrator by reason thereof; and fur- 

12 ther, that the said Warren Mitchell did by the fourth clause 
of his last will and testament provide that in the evsnt his 

executor should recover anything for and on account of the seizure 
of the said cotton, the same should be settled between the parties 
according to a memorandum purporting to be made a part of said 
will and attached thereto, and that said memorandum now produced 
and asserted to be the one referred to in said will declares that forty 
(40) bales of said cotton belonged to R. T. Wilson of New York, 
the second party hereto; and 

Whereas, the said party of the second part has objected and does 
object to the payment of the fee claimed by the said parties of the 
first part as specified and provided for in the before-mentioned con¬ 
tract with Elliott Iv. Pennebaker, administrator as aforesaid, and is 
about to contest the same, 

Now in settlement of the differences between the parties it is 
hereby agreed: 

First. That said party of the second part agrees and consents, as 
far as affects his interest, that said Elliott K. Pennebaker, adminis¬ 
trator as aforesaid, shall pay and allow to the first parties the full 
amount of their claim for attorneys’ fees, to-wit, an amount equal 
to fifty per cent. (50%) of the sum of sixty-nine hundred and sixty 
dollars ($6960.00), being forty seven hundred thirty-eighths 
(40/738) (fractions omitted) of the amount so appropriated by the 
Act of Congress approved February 24, 1905, and paid unto said 
Elliott K. Pennebaker, administrator as aforesaid, as is above set out, 
and being the amount to which the said party of the second 

13 part claims to be entitled. 

But, however, in the event the said party of the second 
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part, succeeds in establishing a claim against the estate of Warren 
Mitchell in any Court of competent final jurisdiction, as provided 
in Clause Four hereof, then said parties of the first part in consid¬ 
eration of the compromise of said claim of the second party, agree 
to refund and pay over to said party of the second part, his execu¬ 
tors, administrator or assigns, an amount equal to twenty per cent. 
(20%) of said sum of sixty-nine hundred and sixty dollars 
($6900.00), to-wit. the sum of thirteen hundred and ninety-two dol¬ 
lars ($1392.00). 

Said refund on said conditions named to be made to the second 
party, his executors, administrator or assigns in the manner and 
form hereinafter provided. 

Second. The parties of the first part agree that they will, for the 
consideration expressed, refund to the second party, his executors, 
administrator or assigns, twenty per cent. (20%) of the amount of 
the fee claimed by the said second party, to-wit, twenty per cent, 
of sixty-nine hundred and sixty dollars ($0960.00) : 

Provided, however, that no part of such refund shall he paid 
to the said party of the second part unless he shall succeed in estab¬ 
lishing a claim against said estate of Warren Mitchell, deceased, in 
any Court of competent final jurisdiction as hereinafter provided in 
Clause Four hereof. 


Third. That as a guarantee for the performance of the contract 
on their part to he performed, and for the purpose of further facil¬ 
itating the execution of this contract, the said parties of the 
14 first part agree immediately and simultaneously with the 
payment to them by the said Elliott K. Pennebaker, admin¬ 
istrator as aforesaid, of the remainder of their fee. that is to say, 
the sum of thirtv-two thousand, one hundred and seventy-three dol- 
lars and five cents ($32.173.0o) as aforesaid, to deposit in escrow 
with the American National Rank, party of the third part, the sum 
of thirteen hundred and ninety-two dollars ($1392.00), being the 
amount of the conditional refund to the second party herein stipu¬ 
lated, the final disposition of which shall he in the manner and 
form and subject to the conditions herein provided. 

Fourth. At the expiration of ninety (90) days after the entry 
of final judgment, order or decree in the Jefferson Circuit Court 


determining the claim of the parties of the second part, either al¬ 
lowing or rejecting the same, the said American National Bank, 
party of the third part, will pay over the said sum of thirteen hun¬ 
dred and ninety-two dollars ($1392.00) with interest thereon at the 
rate of two per cent. (2%) per annum from date of deposit to date 
of payment, to the party of the second part., if the final judgment, 
decree or order he in his favor, and to the parties of the first part if 
said final judgment, order or decree t>e against the said party of 
the second part, upon presentation to the party of the third part of 

a certified copy of such final judgment, decree or order:_ 

Provided that if within said ninety (90) days an appeal shall be 
taken from said judgment, decree or order, and the same is stayed 
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or suspended by supersedeas, then payment shall not be 

15 made by said third party until said appeal is determined. 

If on appeal the judgment is affirmed, then at the expira¬ 
tion of ninety days from the issuing of the mandate of affirmance, 
said money shall be paid to the second party if said judgment be 
in his favor, or to the first parties should said judgment be against 
the second party. 

If on appeal the judgment of the Circuit Court be reversed, then 
said money shall be paid at the expiration of ninety (90) days from 
the entry of the judgment in the Circuit Court upon the proceed¬ 
ings taken pursuant to the opinion of the Court of Appeals. 

Provided further however, that if within said ninety (90) days 
from the affirmance of any final judgment by the Court of Appeals, 
or if within ninety (90) days from the entry of final judgment by 
the Circuit Court upon or in accordance with an order, mandate or 
opinion of the Court of Appeals reversing any first judgment of said 
Circuit Court, an appeal shall be taken from any such judgment, de¬ 
cree or order to the Supreme Court of the United States or to any 
other Federal Court having jurisdiction thereof, and said judg¬ 
ment, decree or order appealed from be stayed or suspended by su¬ 
persedeas, then payment shall not be made by said third party until 
said appeal is determined. 

But if prior to the expiration of ninety days from any such final 
judgment, both an appeal and supersedeas be not taken from such 
final judgment, decree or order of any Court of original or appellate 
jurisdiction, then upon presentation to the third party of a 

16 certified copy of any such final judgment, decree or order, 
said third party promises and agrees to make payment of the 

amount deposited with it. to-wit, the sum of thirteen hundred and 
ninety-two dollars ($1892.00) with the interest heretofore specified, 
to the party herein appearing entitled to the same by virtue of said 
final judgment, decree or order, not appealed from and superseded; 
and such a payment made by the third party shall fully and com¬ 
pletely release and relieve it from any further liability hereunder 
notwithstanding any provision of statute or otherwise, allowing to a 
party aggrieved by any judgment a longer period for perfecting an 
appeal and supersedeas than the ninety (90) days herein specified. 

Fifth. It is understood and agreed that the right and title of the 
second party to said thirteen hundred and ninety-two dollars 
($1892.00) is in no way dependent upon the amount he secures 
by judgment or orders of the Courts of Kentucky by reason of his 
claim, but that should said claim be allowed him, irrespective of 
the amount he receives thereon, his title to this fund is secured; 
nor shall his claim in the Courts of Kentucky be in any wise dimin¬ 
ished or affected by any right or title he has to this fund. 

Sixth. The American National Bank, party of the third part, 
unites herein for the sole purpose of and does hereby accept the cus¬ 
tody of the above sum of thirteen hundred and ninety-two dollars 
($1392.00), the receipt of which is hereby acknowledged, and 
agrees to pay it over to the party entitled thereto, with interest at 
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the rate of two per cent. (2%) per annum from date hereof upon 
compliance with the conditions contained herein. 

17 In testimony whereof the patries hereto have hereunto set 
their hands and seals this 7th day of June 1905, being ex¬ 
ecuted in triplicate, and each party being given a copy thereof. 

PENNEBAKER & JONES, 

Bv JOHN PAUL JONES. 

R. T. WILSON, 

By H. R. PHILLIPS, Attorney. 

AMERICAN NATIONAL BANK, 
Bv ROBERT N. HARRIS. Pres. 

Memorandv/m. 

October 6, 1905.—The stipulations between Pennebaker and 
Jones and John A. Armstrong, administrator, and Pennebaker and 
Jones and Henry R. Summers, administrator, etc., are of like tenor 
and effect as the stipulation between Pennebaker and Jones and R. 
T. Wilson, executed June 7, and filed October 6, 1905, save that the 
stipulation affecting the said Armstrong provides for a deposit of 
$6840., and the stipulation affecting the said Summers provides for 
a deposit of $5115.60. 

18 Decree. 

Filed October 6, 1905. 

****** * 

Upon consideration of the pleadings in the above entitled cause 
and the several stipulations filed therein, namely, the three several 
stipulations bearing date June 7, A. D. 1905, wherein the complain¬ 
ants herein are parties of the first part, and John A. Armstrong, 
administrator de bonis non of C. Q. Armstrong, deceased, Henry R. 
Summers, administrator de bonis non of Walter W. Summers, de¬ 
ceased, and R. T. Wilson are, respectively, parties of the second part, 
and the American National Bank, of the Citv of Washington, tn 
the District of Columbia, is party of the third part, 

It is, this 6th day of October, A. I). 1905, adjudged, ordered and 
decreed that Adams D. Raub. the receiver heretofore appointed in 
the said cause, be, and he hereby is, authorized and directed to pay 
to the said American National Bank, out of the fund now in his 
hands, the respective sums of Six thousand eight hundred and forty 
dollars ($6840), Five thousand, one hundred and fifteen dollars and 
sixty cents ($5115.60) and One thousand three hundred and 
ninety-two dollars ($1392), to be held and disposed of by the said 
American National Bank in accordance with, and subject to, the 
terms and conditions of the said several stipulations, and each of 
them, respectively, and the remainder of the said fund, principal 
and interest, to pay to the complainants, or their solicitor 

19 of record, less any proper charges for costs, expenses and com¬ 
missions in the premises. 


11 


CHARLES D. PENNEBAKER, ETC. 

And it is further adjudged, ordered and decreed that, upon the 
filing in the said cause of the receipts of the said American National 
Bank and the said complainants, or their said solicitor, for the said 
several sums aforesaid, the said receiver and the surety on his bond 
as such shall stand and be released, acquit- and discharged of any 
and all liability or obligation under or on account of the said bond. 

TIIOS. H. ANDERSON, 

Associate Justice. 


20 Original Bill in the Nature of a Supplemental Bill. 

Filed March 28, 1910. 

* * * * * * * 

Comes now Charles D. Pennebaker and with leave of the court 
first had and obtained, files this his original hill in the nature of 
a Supplemental Bill, and represents to the Court as follows: 

1 . 

That John Paul Jones one of the original complainants herein 
died on the 16th day of November, 1907, leaving a last will and 
testament whereby he appointed Elizabeth D. Jones his Executrix; 
that by certain articles of copartnership all interest of the firm of 
Pennebaker and Jones in the aforesaid fund has become vested in 
this complainant Charles I). Pennebaker, surviving partner to be 
administered by him as firm assets in accordance with said partner¬ 
ship articles. 

2 . 

That heretofore, to-wit on the 14th day of March 1905, your 
complainant, and John Paul Jones, (since deceased) then copart¬ 
ners practicing law under the firm name of Pennebaker and Jones, 
exhibited herein their original bill of complaint against Elliott K. 
Pennebaker as adm. d. b. n. c. t. a. of Warren Mitchell, dec’d., 
wherein they alleged that said John Paul Jones and Charles D. 
Pennebaker were partners and citizens of the United States, and 
said Jones was then a resident of the State of Maryland; and 

21 that Elliott K. Pennebaker was a citizen of the United States 
and a resident of Louisville, Kentucky; that Warren Mitch¬ 
ell departed this life in the State of Kentucky on some day prior 
to the 6th day of March, 1889, leaving a last will and testament ex¬ 
ecuted in due form of law, which was duly propounded for and 
admitted to probate and record in the County Court of the County 
of Jefferson, State of Kentucky, on the 6th day of March, 1889; 
that in said last will and testament the said Warren Mitchell ap¬ 
pointed Samuel Russell as executor, with full power and authority 
to prosecute a claim against the Government of the United States 
for the proceeds of 738 bales of cotton; the said Samuel Russell duly 
qualified as such executor, but died before complete administration 
of the estate of said Warren Mitchell, deceased, and that after the 
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death of said Samuel Russell the defendant Elliott K. Pennebaker 
was by the County Court duly appointed and constituted, and duly 
qualified as. administrator de bonis non, the said Elliott K. Penne¬ 
baker had theretofore, to-wit: on December lo, 1902, entered into 
a contract with the said complainants, Pennebaker and Jones, re¬ 
lating to the prosecution of the said claim against the United States, 
(a true copv of said contract being annexed to the said bill of com¬ 
plaint and prayed to be taken as a part thereof) and that said con¬ 
tract was thereafter, upon due proceedings in that behalf had, rati¬ 
fied and confirmed by the County Court of Jefferson County, Ken¬ 
tucky, aforesaid: that said contract by and between the said Penne¬ 
baker and Jones and the said Elliott K. Pennehaker, admin- 

22 istrator. etc. was made and entered into by and with the 
consent previously thereto had of all the known next of kin 

and distributees of the said Warren Mitchell, deceased; that before 
and after the execution of the said contract, the complainants, said 
Pennebaker and Jones, undertook to prosecute and did prosecute the 
claim aforesaid before the Congress of the I nited States, and pro¬ 
cured the allowance thereof by Act of Congress on the 24th day of 
February. 1905, in the sum of $128,692.22. and thereby became and 
were entitled to receive of said administrator the full sum of $64,- 
346.11 ; that said Pennebaker and Jones had demanded of said ad¬ 
ministrator the said sum and the said administrator had paid to the 
said Pennehaker and Jones one-half thereof to-wit; the sum of $32,- 
173.06. hut had declined and refused to pay the remaining half 
thereof, to-wit the sum of $32,173.05, which sum the defendant 
Elliott K. Pennebnker. as administrator, had in his possession in 
the District of Columbia in the form of two United States Treasury 
checks or warrants for the sums of $16,086.53 and $16,086.52: that 
said Elliott K. Pennebaker also had in his possession a United States 
check or warrant for 864.346.11. Xo. 4330, which he was about to 
remove from the said District, and that he was a non-resident of the 
District of Columbia and had no property or estate therein; that 
the said Pennehaker and Jones thereupon proved that they be de¬ 
creed to have a lien for the sum of $32,173.05 upon the United 
States Treasury drafts or warrants aforesaid, and that the said El¬ 
liott K. Pennebaker be restrained and enjoined from remov- 

23 ing the same, and each of them, from the District of Co¬ 
lumbia: that a receiver or receivers be appointed by the 

Court to demand and receive of the defendant the said Treasury 
drafts and that the said Elliott K. Pennebaker be decreed to deliver 
the same for collection to such receiver or receivers: and that the 
complainants be decreed to have and recover of the defendant, 
Elliott K. Pennebaker, as administrator aforesaid, the sum of 
$32,173.05 payable out of the said United States drafts or warrants 
aforesaid, or the proceeds thereof. In conformity with the prayers 
of said bill, on, to-wit: the 14th day of March, 1905, an order was 
entered or passed herein, whereby the said Elliott K. Pennebaker 
was restrained from removing from the District of Columbia the 
Treasury checks or warrants aforesaid, and Adams D. Raub was 
thereby appointed receiver in said cause to have, demand, and re- 
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ceive from the said administrator, and endorse for collection, and 
present and collect, on and under his endorsement as such receiver, 
the Treasury 7 checks and warrants aforesaid, and that the said re¬ 
ceiver should hold the said checks or warrants, or the proceeds 
thereof, subject to the further order of the Court in the premises. 

3. 

Your complainant avers that up to the time of filing the original 
hill herein he and his copartner had always supposed and believed 
that said Warren Mitchell was the sole and absolute owner of all of 
the cotton for which the appropriation was made, and until the act 
of Congress making appropriation therefor had become a 

24 law no claim adverse to the Mitchell heirs had ever been 
asserted, but immediately thereafter a certain John A. Arm¬ 
strong, adm. d. b. n. of C. 0. Armstrong, one R. T. Wilson and one 
Henrv R. Summers Adm. d. b. n. of Walter W. Summers all resi- 
dents of the State of Kentucky, appeared on the scene and asserted 
that a portion of the cotton appropriated for belonged to them, and 
demanded of the said Elliott K. Pennebaker, adm. their full pro¬ 
portion of the avails of said appropriation by Congress free from 
the burden of any expenses, costs or charges incident to its collec¬ 
tion, offering in proof of their claim to certain portions of said cotton 
a certain memorandum left by said Warren Mitchell to the effect 
that a portion of said 738 bales of cotton belonged to said Armstrong, 
Wilson and Summers, and their testators; and the said Armstrong, 
Wilson and Summers then and there contended with and claimed 
from said Elliott K. Pennebaker Adm. and from said firm of Penne¬ 
baker and Jones as follows: that the contracts between the Adm., 
the heirs at law and the next of kin of Warren Mitchell, on the one 
part, and Pennebaker and Jones on the other part were not binding 
on them, and did not create a lien on the proceeds of that part of 
the cotton owned by them and their decedents. Your complainant 
and his co-complainant contended on the other hand that the con¬ 
tract between them and the administrator of Warren Mitchell’s 
estate was binding and that if said claimants, Armstrong, Summers 
and Wilson had any claim at all it was under the will of Warren 
Mitchell and not adverse to the estate and that they (the claimants) 

were bound as all other legatees and next of kin were, by the 

25 contract made by the adm. under the sanction of the Court 
appointing him. And your complainant avers that it was 

this dispute between the said Armstrong, Summers and Wilson said 
Elliott K. Pennebaker, Adm. of Warren Mitchell and said firm of 
Pennebaker and Jones that made necessary the filing of the original 
bill herein. 

4. 

Thereafter, to-wit, on the 6th day of October, 1905, the said 
Elliott K. Pennebaker. as administrator aforesaid, filed his answer 
to said original bill, wherein he admitted certain of the allegations 
of the said bill of complaint and set forth that he had been ap¬ 
pointed administrator as aforesaid in 1902, and that the only matter 
before him as such administrator de bonis non of said Warren Mitch- 
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ell's estate was the prosecution of n certain claim against the United 
States for the proceeds of cotton which ha* been seized by the United 
States Government during the late civil war; that the said claim 
had been asserted in and adversely passed upon by the Court of 
Claims of the United States, which decision has been affirmed by the 
Supreme Court of the United States, and that the only manner in 
which said claim could be asserted thereafter was by an application 
before the Congress of the United States, and that said administrator 
thereupon entered into a contract with said Pennebaker and Jones 
as in their bill set forth : that practically the same contract (to-wit, 
a contract in which all the known heirs of Warren Mitchell, de¬ 
ceased, had agreed to pay the said Pennebaker and .Tones a 
20 sum equal to fifty per centum of the amount that might be 
recovered by their effort before the Congress of the United 
States for said Mitchell's estate) had theretofore been entered into 
between said Pennebaker and .Tones and all the then known heirs 
at law of said Warren Mitchell, deceased, and that he, said admin¬ 
istrator had produced said prior contracts of the said heirs, and also 
said contract of said administrator with said Pennebaker and Jones 
before the County Court of Jefferson County, Kentucky, (the Court 
which had theretofore appointed him at the request of certain of the 
heirs of the said Warren Mitchell), and the said Court then and 
there ratified the said agreement entered into as aforesaid, by said 
administrator with said Pennebaker and Jones, and that by reason 
of the authority vested in him as administrator de bonis non by said 
will, and by reason of the foregoing facts, he made said contract 
with said Pennebaker and Jones. TTe also set forth that he never 
knew, till after he had made said contract and after the passage of 
the Act of Congress of the United States of February 24. 1905, ap¬ 
propriating said money for the benefit of the estate of Warren 
Mitchell, that R. T. Wilson and the heirs and representatives of 
C. Q. Armstrong and W. W. Summers were claiming to be entitled 
to a part of said money, and he stated that said persons were then 
claiming such an interest in said money by reason of a certain 
memorandum or paper which they said they had, and that said 
Warren Mitchell had executed in his life, to show that said persons 
were part owners in said cotton, and said administrator stated 
27 in his said answer that these claims would have to be passed 
upon in a court of competent jurisdiction in the State of 
Kentucky. TTe further set forth in said answer that after the Act 
of Congress aforesaid had been passed, but before the Treasury 
drafts had been paid to him, persons representing the claims of C. Q. 
Armstrong, deceased, and R. T. Wilson notified him in writing, 
and asserted that they were interested in said estate of Warren 
Mitchell, deceased, and called upon him and insisted that he do not 
pay to Pennebaker and Jones the fee agreed upon in the contract 
set forth in the bill of complaint, they claiming and asserting that 
he had no right or authority to bind the estate, or their part, of the 
estate, to the extent of a sum equal to fifty percentum of the amount 
recovered, and insisted that he withhold from said Pennebaker and 
Jones, one-half of said fifty percentum, to-wit, twentv-five percentum 
thereof ; and that the heirs of C. Q. Armstrong had agreed that 
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twenty-five percentum would be reasonable fee; that by reason of 
the matters set forth in his said answer, he had paid said Penne- 
baker and Jones the sum of $32,173.00, but refused to pay the re¬ 
maining sum of $32,173.06 which said Pennebaker and Jones were 
claiming under their contract, and that he accordingly presented 
for the consideration of the Court the question whether, by reason 
of the facts set forth, the said fee of fifty per cent, was reasonable, 
and whether he ought to pay said remainder of $32,173.06. Said 
administrator further alleged in his said answer that the matter of 
the administration of the estate of said Warren Mitchell, was pend¬ 
ing before a court of competent jurisdiction at the place of 

28 the last domicile of the said Warren Mitchell, to-wit, the 
Circuit Court in the County of Jefferson and State of Ken¬ 
tucky, and he submitted to the Court whether all parties interested 
or claiming to be interested in the said estate and the certain claims 
aforesaid should not be required to implead and be impleaded in 
respect thereof in the said Circuit Court of Jefferson County, Ken¬ 
tucky, aforesaid. 

5. 

And thereafter for the purpose of settling the dispute which had 
arisen between the said Armstrong, Summers and Wilson and the 
parties to said original bill it was agreed that a portion of the funds 
in the hands of the receiver, to-wit, the sum of $13,347.60 should 
be deposited in bank to abide the decision of the Kentucky Court 
upon the various claims and contentions of the respective parties 
and in pursuance of said agreement there were filed in said cause 
three stipulations entered into, respectively, by Pennebaker and 
Jones, and John A. Armstrong, adm. d. b. n. and R. T. Wilson, 
Henry R. Summers, administrator de bonis non of C. Q. Armstrong, 
deceased, and the American National Bank of the City of Wash¬ 
ington, District of Columbia, providing that the said Elliott K. Pen- 
nobaker as administrator aforesaid, should pay and allow to the 
said Pennebaker and Jones the full amount of their claim for At¬ 
torney's fees, less the sum of $13,347.60 to be deposited in the 
American National Bank in escrow, and that in the event the said 
parties of the second part, to-wit, the said R. T. Wilson and 

29 the legal representatives and heirs at law or next of kin of W. 
W. Summers and C. Q. Armstrong, should succeed in estab¬ 
lishing their claims aforesaid in any court of competent final 
jurisdiction, then the said Pennebaker and Jones should refund 
and pay over to the said claimants certain sums of money aggre¬ 
gating $13,347.60, and set forth in said stipulation otherwise the 
same should be turned over to said Pennebaker and Jones. A copy 
of one of said stipulations is filed herewith marked Exhibit A and 
the originals on file in these proceedings are expressly referred to. 

6 . 

Thereafter, to-wit, on the 6th day of October, a final decree was 
entered herein, by which said final decree the said court adjudged, 
ordered and decreed that said Adams D. Raub, Receiver, pay to the 
American National Bank of Washington, D. C., out of the funds in 
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his hands, the respective sums of $6,840.00, $5,115.60 and $1,392.00, 
aggregating $13,347.60, to he held and disposed of by the American 
National Bank in accordance with, and subject to, the terms and con¬ 
ditions of the said several stipulations respectively, and that said 
Receiver pay the remainder of said fund, principal and interest, to 
the complainants, Pennebaker and Jones, or their solicitors, less 
any proper charges for costs, expenses and commissions in the prem¬ 
ises. And it was further ordered and decreed that, upon the filing 
in the said cause of the receipts of the American National Bank and 
the said complainants, or their said solicitors, for the said several 
sums aforesaid, the said receiver and the surety on his bond as 

30 such, should stand and he released, acquit and discharged of 
anv and all liabilitv or obligation under or on account of the 

said bond. Your complainant further avers that in pursuance of said 
decree the sum of $13,347.60 was deposited in the said American 
National Bank, to he held hv said defendant as custodian in ac¬ 
cordance with the aforesaid stipulations and there now remains. 

7. 

To the end that your honorable Court may pass upon the present 
controversy, which concerns the final disposition of the fund in the 
American National Bank, a brief narrative of the Warren Mitchell 
claim, and of the relation thereto of the several parties in contro¬ 
versy, is deemed important. Warren Mitchell, at the outbreak of 
the War of the Rebellion, resided in Louisville. Kentucky where he 
was engaged in business, and during the month of July, 1861 and 
subsequent to the 17th of the month procured from the command¬ 
ing general in Kentucky a military pass permitting him to go 
through the military lines into the insurreetionarv district. Under 
this pass he went into the Confederate States and remained there 
until 1864, when he returned to Louisville. While in the Con¬ 
federate States lie purchased 738 bales of cotton, which he stored in 
the City of Savannah, Georgia, and where, upon the capture of 
Savannah, the cotton was seized by the military authorities, and sub¬ 
sequently sold by the agents of the Government, the proceeds thereof, 
amounting to $128,692.22. were covered into the Treasury. Shortly 
after the War, Warren Mitchell began his attempt to recover 

31 from the United States the proceeds of this cotton; alleging 
that he was a loyal citizen of the United States, residing in a 

loyal state, that he was the sole owner of the 738 bales of cotton, and 
that the proceeds thereof should he paid to him. Suit was filed in the 
Court of Claims, the Honorable John M. Harlan of Kentucky, now 
Associate Justice of the Supreme Court of the United States, acting 
as his counsel. The Court of Claims found against the claim, but 
the judgment is not reported in the Court of Claims reports, but 
there is reported in 10 Court of Claims reports, page 120, the decis¬ 
ion of the Supreme Court of the United States on appeal together 
with extracts from the brief of counsel showing the nature of the 
contention- raised. On appeal the Supreme Court sustains the Court 
below, holding that had Mitchell been domiciled in one of the South¬ 
ern States, and therefore not subject to the Non-Intercourse Acts, he 
might have recovered, but being a citizen of a loyal state he could not 
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acquire title to the cotton. As will appear from the report of said 
ca.se, it was conceded by Mitchell and his counsel that the lovaltv 
of Warren Mitchell was a sine qu/ non to his right to recover, and 
that restoration of the cotton was predicated upon actual proof of 
loyalty or of executive pardon, thus making the Government trustee 
for all the owners, and citing U. 8. vs. Cline—13 Wall. 1*28. It also 
appears that Warren Mitchell had always asserted that the 738 bales 
of cotton were his own, and Summers, the decedent of one of the de¬ 
fendants herein, on February 25, 1873 swore in a deposition 

32 taken in the prosecution of the claim that he had no interest 

whatever in the cotton; that he was merely a creditor of War¬ 
ren Mitchell for cotton bought of him (Summers) by the said War¬ 
ren Mitchell. This was important, for the loyalty of Summers as 
well as that of Armstrong and Wilson might have heen more difficult 
of proof than that of Warren Mitchell. Idle Supreme Court of the 
United States having decided against the legality of the claim upon 
the technical ground above referred to, strenuous efforts were made 
by Warren Mitchell during his life time to collect the claim by ap¬ 
peals to Congress, and numerous distinguished attorneys, including 
Shellabarger and Wilson of this city tried in vain to secure an ap¬ 
propriation. Tn 1880 Warren Mitchell died at Louisville, his claim 
still uncollected, and by his last will and testament provided that his 
executors, Samuel Bussell. should continue to prosecute his claim 
against the Government, and that if said claim was collected the resi¬ 
due of his estate should be divided one-third each to the children of 
his deceased brother, Joseph Mitchell, and one-third each to each of 
his two sisters, should they survive, if not. to their heirs at law. In 
Article 4 of said will there appears in the record of the Mitchell 
claim, for the first time, some reference to the claims of other people 
growing out of the seizure of said cotton, and this, in connection 
with the deposition of Summers, as to his being interested in said 
cotton as a creditor of Warren Mitchell, was the first intimation 
that Warren Mitchell was not the sole and absolute owner of said 

cotton. By Art. 4 of his will it was provided as follows: 

33 “And should my executors recover the amount due me 

from the Government, memorandum of said claim is made a 

part of this will and is attached and will guide him in settling be¬ 
tween the parties interested with me in said claim, and to fix a fair 
compensation for my expenses and services, to be deducted from the 
whole proceeds before a division is made, and my portion of the 
proceeds I wish distributed as follows:” 

No such memorandum as that referred to was found among the 
papers of Warren Mitchell, but as it was afterwards produced, and 
then for the first time after the appropriation from Congress had 
been made, by Armstrong, Wilson k Summers, it is a fair infer¬ 
ence that during all of this time said memorandum was concealed 
from the personal representatives and next of kin of Warren Mitch¬ 
ell, with the two-fold object of not embarrassing the collection of the 
claim bv the introduction of new parties whose loyalty to the United 
States might have been difficult of proof, and to avoid contradiction 
of the allegations of Warren Mitchell in his suit against the United 
States, and for the further purpose of enabling the said Armstrong ; 

3—2378a 
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Wilson & Summers to escape the burden of any portion of the ex¬ 
penses and trouble involved in the collection of said claim, until 
such time as they might be in a position to reap the benefit of an ap¬ 
propriation made by Congress for the benefit of Warren Mitchell, 
a loyal citizen of the United States. Some years after the death of 
Warren Mitchell his next of kin, believing the claim to be 
34 utterly desperate, divided among themselves the small sum 
of money which he had left, and which lie had provided by 
his will should be used to further carry on the fight for the claim. 
Neither at this time, or at any time thereafter, did Armstrong, Wil¬ 
son & Summers come forward and claim any interest in the cotton, 
or produce the memorandum mentioned in Warren Mitchell's will 
and which had apparently been lost or destroyed by him. ft was 
not until shortly prior to the appropriation of the cotton money by 
Congress that Pennebaker & -Tones were employed to prosecute the 
then desperate and apparently hopeless claim. They agreed to 
undertake it for a contingent fee of AO*?,. and entered into fee agree¬ 
ments with all of the next of kin of Warren Mitchell with the ex¬ 
ception of 5/56ths in interest, and as to them the Court of Appeals 
of Kentucky has observed: 

“There is no doubt but that had these claimants been capable of 
contracting, or had the opportunity been presented to them to do so, 
thev would have joined with their fellow claimants in undertaking 
to collect this debt.” 


Some time thereafter, it appearing to be advisable so to do, E. K. 
Pennebaker, a brother of the present complainant, was appointed 
administrator de bonis non of the estate of Warren Mitchell, and 
after consulting with, and in pursuance of an order of the Justice 
holding the County Court for the County of Jefferson, the said ad¬ 
ministrator entered into a precisely similar contract with Penne¬ 
baker and Jones to that which they already had with the 
35 next of kin of Warren Mitchell, except that of course under 
the new contract the appropriation was to be made to the 
administrator of the estate. The claim was prosecuted by Penne¬ 
baker and Jones in an honorable and lawyer-like manner, as found 
bv the Court of Appeals of Kentucky, and resulted in an appropria¬ 
tion of something more than $128,000 to said administrator d. b. n„ 
as set forth in the preceding paragraphs of this bill. During all of 
these years, between the seizure of the cotton to said appropriation, 
the decedents of the defendants, Armstrong, Wilson & Summers, 
had remained in the background, permitting Warren Mitchell to 
assert that he was the sole owner of this cotton, and Summers testi¬ 
fying in corroboration of said statement, and that his interest was 
that of a creditor of Warren Mitchell. This fraudulent concealment 
continued until the date of Warren Mitchell’s death and then took 
a new form. The memorandum mentioned in Warren Mitchell's 
will, as being attached to it, is not found among his papers and 
turns up twenty years later in the hands of these same people. In 
the meantime Pennebaker and Jones had proceeded in good faith 
under contracts with all of the next of kin or other parties inter¬ 
ested in said fund of whom they had notice, and under a contract 
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with the administrator, which would bind any of those claiming 
under the will, of whom they had no notice and with whom they had 
no individual contract, and the defendants Armstrong, Summers 
and Wilson then appeared upon the scene, after the money is appro¬ 
priated, and cooly inform the administrator that he must not 

36 pay over any part of the proceeds of their cotton to Pennebaker 
and Jones, or they will hold him for it in the Courts of Ken¬ 
tucky in which they proposed to file their claims as creditors of the 
estate of Warren Mitchell. Thereafter followed the negotiations in 
Washington, heretofore set forth, and the several stipulations under 
which the funds in controversy were deposited in the American 
National Bank was entered into by and between Pennebaker and 
Jones and Armstrong, Summers and Wilson. By these agreements, 
or stipulations, copies whereof are hereto annexed, it was recited 
that by a certain Act of Congress, a certain claim of Warren Mitchell 
growing out of and based upon a seizure and taking from him of 
738 bales of cotton by the federal army at Savannah was appro¬ 
priated for, and $128,692.22 paid over to Elliott K. Pennebaker, 
Adm. d. b. n. c. t. a. of Warren Mitchell, and that whereas the 
parties of the first part Pennebaker and Jones had been employed 
by said E. K. Pennebaker, Administrator, and in pursuance of said 
employment had an agreement whereby they should have and re¬ 
ceive 50% of whatever amount might be collected on account of 
said claim, and should have a lien on any draft or warrant which 
might be issued in payment thereof; and whereas the said E. K. 
Pennebaker, Administrator, had paid over one-half of said fee and 
had refused to pav over the other half because of the assertion bv 
the parties of the second part of an interest in said fund; and whereas 
the said parties of the first part had instituted proceedings in the 

Equity Branch of the Supreme Court for the recovery of the 

37 one-half of the fee so withheld: and whereas the said parties 

of the second part assert and claim that 400 bales of the said 

to-wit 738 bales of cotton belonged to the firm of Mitchell and Arm¬ 
strong, and that said Mitchell as surviving partner, and E. K. Penne¬ 
baker as his administrator is liable to the administrator of the said 
Armstrong for one-half of the proceeds of the said 400 bales of 
cotton. 

And further, that the said Warren Mitchell by the fourth clause 
of his will provided that any recovery on account of the seizure of 
the said cotton should be settled l>etween the parties according to a 
memorandum purporting to be made a part of said will and attached 
thereto, and that said memorandum now produced and asserted to 
be the one referred to in said will declares that: 

“Four hundred (400) bales was the property of Mitchell and 
Armstrong and one hundred and fifty-eight (158) to me individu- 
allv, of the 400 bales of Mitchell & Armstrong one-half or 200 bales 
belonged to me and 200 bales to the heirs of C. Q. Armstrong, 
dec’d.” 

And whereas the parties of the second part have objected, and do 
object, to the payment of the fee claimed as specified and provided 
for in the before mentioned contract of said E. K. Pennebaker, 
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Administrator, as aforesaid, and are about to contest the same, it. 
was then agreed that an amount equal to 50% of the one-half of the 
fee withheld by the administrator being “two hundred, seven hun¬ 
dred and thirty-eight-s of the amounts so appropriated by the Act 
of Congress approved February 24. 1905, and paid unto E. K. 

38 Pennebaker, Administrator as aforesaid, as is above set out, 
and being the amount to which the said parties of the second 

part claim to be entitled.” It was agreed that in the event said party 
of the second part succeeded in establishing a claim against the 
estate of Warren Mitchell in a court of competent final jurisdiction 
that then the monev so deposited in the American National Bank 
was to be theirs, otherwise, it was to belong to Pennebaker and 
Jones. The agreement then provided that ninety days after the 
entry of final judgment for or against the contentions of Armstrong, 
Summers and Wilson, the funds in the hands of the American 
National Bank were to be paid over; it being provided by the fifth 
clause of the stipulation that the right of the parties of the second 
part was not to be dependent upon the amount they might secure 
by judgment or order.- of the courts of Kentucky by reason of their 
claim, but that should their claim be allowed then, irrespective of 
the amount their title to this fund was to be assured; nor was their 

claim in the courts of Kentucky to be in anvwise diminished or 

• « 

affected by any right or title they may have to this fund. These 
stipulations were entered into separately by the representatives of 
Armstrong of Summer- and of Wilson but were in identical language, 
save that the proportion of the withheld fee which was tied up by 
the stipulation with Summers was 140/738ths, and in the case of 
Wilson was 40 73Sths and the recital of the memorandum differs in 
the stipulation with Wilson and Summers so as to show the number 
of bales of cotton admitted by the memorandum to belong to 

39 Summers and Wilson respectively. 

8. 

And after the occurrences hereinbefore set forth Armstrong, Sum¬ 
mers & Wilson armed with the agreements or stipulations, herein¬ 
before referred to. returned to Kentucky and sought to establish, in 
the proceedings filed by E. K. Pennebaker as administrator for the 
settlement of these accounts, their ownership, Armstrong of 
200/738ths, Summers of 140/738ths, and Wilson of 40/738ths of 
the proceeds of the 738 bales of cotton which had come into the 
hands of the said administrator as assets of said estate, and in the 
said proceedings in the Chancery Branch, second division, of the 
Jefferson Circuit Court filed their answers and cross-bills, wherein 
and whereby they claimed from the administrator the sum of $66,- 
242.92, the same being approximately 380/738ths of $128,692.22 
appropriated by Congress in payment for the said 738 bales of cot¬ 
ton. This claim thus set up in the answers and cross-bills embodied 
the contention of Armstrong, Summers & Wilson as set forth in the 
recitals of their agreements or stipulations with Pennebaker and 
Jones that they had a claim against the estate of Warren Mitchell 
based upon their ownership of 380 bales of cotton, and that as such 
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owners they were not bound bv anv contract which E. K. Penne- 
baker, as administrator, may have made with Pennebaker and Jones 
for the collection of the proceeds of the 380 bales of cotton which 
were no part of the assets of the estate of Warren Mitchell, and 
could not be hound by any agreement made by his ad- 

40 ministrator. In filing this claim for $66,242.92 Armstrong, 
Summers A' Wilson failed to advise the next of kin of Warren 

Mitchell that they had secretly come to Washington and entered 
into an agreement whereby some $13,000 in addition to the amount 
claimed from the administrator had been tied up by a stipulation, 
one of the provisos of which was that if they established their owner- 
ship of any part of the cotton they were to receive the whole amount 
on deposit in the American National Bank, and this without refer¬ 
ence to, and not to he diminished by, any amount that might be al¬ 
lowed, out of the estate of Warren Mitchell, with which they might 
succeed in charging the administrator. Relying upon this agree¬ 
ment. thus secretly obtained, Armstrong. Summers & Wilson left 
the next of kin of Warren Mitchell to act as cat’s-paws and attack 
the reasonableness and validity of the fee agreements with Penne¬ 
baker and Jones. Thereafter such proceedings were had in the 
chancery branch of the Jefferson Circuit Court, in said proceeding's 
wherein E. Iv. Pennebaker was complainant and the next of kin of 
Warren Mitchell, and the Armstrong, Summers and Wilson crowd 
were defendants; that on the ninth of November, 1908, a judgment, 
or decree, was rendered whereby it was adjudged that the defendant, 
John A. Armstrong was entitled to receive 200 73Sths of the amount 
appropriated by Congre^ after deducting the expenses of collection 
and allowances to the testator for his services and expense during 
his life in prosecution of said claim. The defendant Henry R. Sum¬ 
mers was decreed to he entitled to 140/738ths of said sum, 

41 after like deductions, and the defendant, R. T. Wilson, 
40/738ths, after like deductions. By said decree the fee 

agreement between the administrator and Pennebaker and Jones was 
treated as null and void and he the admr. was allowed a credit for 
33of the entire appropriation as a reasonable attorney’s fee for 
the services of Pennebaker & Jones, and charged with the balance; 
all of which will more fully appear by reference to the judgment of 
said court, a copy whereof is filed in this cause marked Exhibit B 
and prayed to he read as a part of this bill. From this decree the 
various parties thereto excepted, and appeals were taken to the Court 
of Appeals of Kentucky, and that Court based its decision, (which 
will be found reported in the Southwestern Reporter, Volume 20, 
page 321) of June 18. 1909, upon all phases of the contention which 
were then before it. With respect to the fee agreement between 
the administrator and Pennebaker and Jones the Court found that 


it was a reasonable agreement made after consultation with the Jus¬ 


tice presiding over the Jefferson County Court and in pursuance to 
an order therein entered that the fee was reasonable, considering the 
desperate character of the claim that it was not a lobbying contract, 
nor otherwise void or illegal; that valuable services had been ren¬ 
dered under it, resulting in the collection of the claim, and that the 
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Court below erred in not allowing the administrator credit for the 
entire 50% turned over by him to Pennebaker and Jones. With 
respect to the contentions of Armstrong, Summers & Wilson the 
Court savs “As soon as it became an established fact that the 

42 Government would pay this claim, Armstrong, Summers & 
Wilson set up a claim to an interest in this fund on the ground 

that they were the owners of a part of the cotton, and cited as evi¬ 
dence of this fact the will of Warren Mitchell and a certain mem¬ 
orandum therein referred to. This memorandum is as follows:— 

(Then follows the memorandum.) 

“For Armstrong, Summers & Wilson it is contended that the ad¬ 
ministrator had no right to contract to pay any sum whatever for 
the collection of that part of the claim in which they were interested, 
and that they were in no wise answerable for his acts in so doing, or 
properly chargeable with any sum whatever for the collection of their 
debt in excess of that which they have heretofore agreed with said 
Pennebaker and Jones that they would pay. 

****** * 

"As to the contention ot Armstrong. \\ ilson A T Summers that thev 
were not properly chargeable with any part of the fee of Pennebaker 
& Jones for collecting this claim, or, if liable for any part, nothing in 
excess of a reasonable fee, it is onlv necessarv to state that the onlv 
rights whatever, which they have, are those given them by Warren 
Mitchell, deceased, in his will. They recovered nothing from the 
Government. They had no claim against the Government. They 
permitted Warren Mitchell, during his lifetime, to represent to the 
Government that he owned all of the cotton, and that he was 

43 the sole owner of this claim. For about fortv vears thev en- 
trusted the conduct of this business of the prosecution of their 

claim entirely to Warren Mitchell, and rested solely upon the confi¬ 
dence which they had in his honesty and integrity. They are now in 
no position to complain of the manner in which he prosecuted the 
claim, or the means employed and expenses incurred by him and his 
personal representatives in collecting same. Ilad they been unwilling 
to abide by any contract which he might make looking toward the 
collection of this claim, they should have interposed their objection 
at the time when they must have known that arrangements were 
being made with attorneys to look after the collection of this claim. 
Having failed to speak when it was their plain duty to have done so, 
they will not now l>e heard to say that they should not be chargeable 
with their just proportion of the expenses which were incurred bv the 
representatives of Warren Mitchell, to whom they had entrusted the 
collection of their interest in this claim. The contract of employ¬ 
ment which the administrator made with Pennebaker & Jones, was, 
under the circumstances of this case, fair and reasonable, and the 
chancellor should have given him credit for the fifty per cent, of the 
claim to which thev were entitled.” 

«j 

A copy of said opinion is filed in this cause marked Exhibit C, 
and prayed to be read as a part of this bill. 
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Immediately upon the decision of this case by the Kentucky Court 
of Appeals reversing the decision of the Court below, and deciding 
adversely to Mitchell, Summers & Armstrong the question upon 
which, under the stipulations hereinbefore referred to, their owner¬ 
ship of the fund in the American National Bank was to be deter¬ 
mined, to wit, as to whether they, as owners of a part of the cotton as 
stated in the memorandum of Warren Mitchell’s will were free to 
take their proportion of the avails free from the lien imposed upon 
the whole fund by the contract between Pennebaker, Administrator, 
and Pennebaker Jones, the said Armstrong, Summers & Wilson, 
as well as the other appellants and cross-appellants, fded a motion for 
a rehearing. Some of the appellants also asking for minor modifica¬ 
tions in the decree affecting questions which are wholly collateral to 
this present controversy. By a further opinion of Judge Passing, of 
the Court of Appeals of Kentucky on December 17, 1909, a copy 
whereof marked Exhibit D is filed in this cause and prayed to he read 
as a part of this hill, modified the decree in some minor particulars, 
and so far as the contentions of Armstrong, Summers & Wilson were 
concerned reiterated that they took under the will, and therefore sub¬ 
ject to all the burdens imposed upon the estate including the counsel 
fee to the administrator’s attorney for services in settling the estate. 
The fund in Washington having been called to the attention of the 
Court, the Court contents itself with the statement that Penn- 
45 baker & Jones were not parties to the cause, and that the Wash¬ 
ington fund depends upon the interpretation of the stipula¬ 
tions entered into in pursuance to the decree of this honorable Court 
as hereinbefore set forth, and was not therefore within the province 
of the Court of Appeals of Kentucky to determine. And thereafter 
in the Jefferson Circuit Court of the Chancery Branch, 2d Division 
the mandate of the Court of Appeals having been filed, a decree con¬ 
sented to by the various parties to that proceeding in Kentucky was 
entered in accordance with the opinion of the Court of Appeals, 
whereby the administrator was allowed the full fee paid Pennebaker 
& Jones, and Armstrong, Wilson & Summers were allowed to take as 
legatees under and claiming through the will of Warren Mitchell 
and subject to all of the burdens imposed upon the estate. 

A copy of said judgment or decree marked Exhibit E is filed in this 
cause and prayed to be taken as a part of this bill. 

10 . 

The complainant avers that in none of the proceedings in Ken¬ 
tucky were Pennebaker & Jones made party, and for said reason it 
was impossible that they should force a clear cut issue between them¬ 
selves and Armstrong, Wilson & Summers in order that the sole ques¬ 
tion upon which the ownership of the fund in the American National 
Bank depended, and the sole question in which your complainant 
was interested should be heard or decided independently and unem¬ 
barrassed by a large number of collateral issues and considerations. 
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They allege, however, that the principal controversy, as shown 

46 by the opinion of the Court of Appeals of Kentucky, was be¬ 
tween the administrator and the next of kin on the one hand, 

and Armstrong, Wilson A Summers on the other; Armstrong, Wil¬ 
son A Summers seeking to participate in the estate of Warren 
Mitchell, either in the capacity of legatees or of creditors; the next 
of kin of Warren Mitchell resisting both claims, and the administra¬ 
tor chiefiv interested in defending the claim of Mitchell Summers 
and Wilson in their capacity as creditors and in their attempt as 
owners of part of tlie cotton to hold him individually liable for more 
than $66,000, when in point of fact the net assets which came into 
his hands, one-half of $128,000, was only $64,000. One point upon 
which all the litigants of Kentuckv were united was the desirabilitv 
of beating Pennebaker A Jones out of all or a portion of their fee, the 
next of kin claiming that the fee agreement was immoral and void, 
that it was a mere lobbying contract; that no actual services were 
rendered, and that the administrator should be allowed nothing, but 
charged with the whole $1*28.000. Armstrong, Wilson A Summers 
by their cross petition made no point upon the 50% of the fee paid 
Pennebaker A Jones but asked for a decree for the other 50% of the 
appropriation in their capacity as owners of the cotton; and the more 
effectually to take advantage of Pennebaker A Jones, who were not 
represented in person or by counsel in any of said tribunals, the said 
Armstrong. Wilson A Summers entered into a collusive arrangement 
with the next of kin of Mitchell, whereby it was agreed that if the 
Court of Appeals affirmed the decisions of the lower Court, 

47 which to some extent was the result of compromise and agree¬ 
ment between the said Armstrong, Summers A Wilson and 

the next of kin of Mitchell; that the said Armstrong, Summers A Wil¬ 
son should come to Washington and collect the money in the Ameri¬ 
can National Hank, and then distribute it proportionately between 
Armstrong. Wilson and Summers and the said next of km of 
Mitchell. Thi- collusive agreement would never have come to light 
but for the fact that the Court of Appeals of Kentucky reversed the 
decision of the lower Court and thereupon in the brief filed on the 
petition for rehearing, and in reply to the brief filed by Armstrong, 
Wilson and Summers the next of kin of Warren Mitchell made a 
clean breast of it. and on page 84 of said brief, a copy whereof 
marked Exhibit F is filed in this cause, and asked to be taken as a 
part of this bill, the said agreement was called to the attention of the 
Court and was set out in full. 


11 . 

Ninety days after entering of said final decree determining ad¬ 
versely to Armstrong, Wilson and Summers their contention that 
they were entitled to three hundred and eighty, seven hundred and 
thirty-eight-s of the avails of said cotton by virtue of their ownership 
thereof and free from the burdens imposed upon it by Warren 
Mitchell and his administrator, your complainant made demand 
upon the American National Bank, as is by said stipulation provided, 
and has been informed by counsel for the said American National 
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Bank, that the Bank will not undertake to pay over this large sum 
of money without an order of the same Court and in the same 

t/ 

48 proceedings in which the fund was directed to be deposited 
with said bank, and if sued at law the bank would be com¬ 
pelled to interplead the parties hereto, or in the original cause, to 
which this proceeding is supplemental, to seek to stay any such pro¬ 
ceedings at law by injunction of said Court until the equities of the 
respective parties could be settled in this honorable court. Complain¬ 
ant is advised and therefore avers that the Court of Appeals of Ken¬ 
tucky the final resort selected by Armstrong & Wilson for the deter¬ 
minations of their contentions, has decided the same adversely to 
them as in said stipulations provided, and that your complainant 
as surviving liquidating partner of Pennebaker & .Jones is entitled 
to an order of this honorable Court directing the American National 
Bank to pay over to him the fund now on deposit therein with in¬ 
terest as in said agreement stipulated. 

The premises considered complainant prays 

1. That process issue directed to the American National Bank, 
Elliott K. Pennebaker, Administrator, Elizabeth P. Jones, Execu¬ 
trix, John A. Armstrong, Administrator d. b. n. of C. Q. Armstrong, 
deceased. R. T. Wilson and Henry R. Summers Adm. d. b. n. of 
Walter W. Summers commanding them and each of them to appear 
and make answer thereto. 

2. That a decree be passed directing the payment of the fund on 
deposit with said American National Bank together with the accrued 
interest thereon, to your complainant. 

3. And for such other and further relief as the nature of 

49 the case may require. 

CHARLES I). PENNEBAKER. 

CHARLES F. CARUSI & 

E. A. JONES, 

Sol’rs for Compl’t. 

District of Columbia, ss: 

Charles D. Pennebaker, being first duly sworn on oath deposes and 
says that he has read the foregoing bill of complaint by him sub¬ 
scribed and knows the contents thereof and that the facts therein 
stated of his own personal knowledge are true, and those stated on 
information and belief, he believes to be true. 

CHARLES D. PENNEBAKER. 


Subscribed and sworn to before the undersigned Notary Public 
this Mar. 23, 1910. 

[seal.] GEORGE C. SHINN, 

Notary Public, 


4—2378a 
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50 Exhibit C. 

Filed March 28, 1910. 

Clias. G. Mutzenberg, Oflicial Copyist Court of Appeals, Kentucky. 

(To be Reported.) 

Court of Appeals of Kentucky, June 18, 1909. 

Elliott K. Pexxebaker. Administrator, Ac., Appellants, 

vs. 

Fleming Williams et al., Appellees. 

Appeal from Jefferson Circuit Court, Chancery Branch, Second 

Division. 

Opinion of the Court by Judge Lassing, Reversing. 

Warren Mitchell had, for many years prior to 1861, been engaged 
in business in Louisville. Kentuckv. Manv of his customers lived 
in the South, and after the war between the States was declared, he 
obtained permission from the federal authorities to go South and 
settle and adjust his business affairs with his Southern customers. 
While in the South, he purchased from different parties 738 bales 
of cotton, which he caused to be stored in Savannah. Thereafter, 
when Savannah was captured by the Federal authorities under Gen¬ 
eral Sherman, this cotton was seized and sold by agents of the Gov¬ 
ernment, and the amount realized therefrom, to-wit, $128,692.22, 
was paid into the Treasury of the United States. 

51 After the war was over, Mr. Mitchell employed Honorable 
John M. Harlan, now a member of the Supreme Court, and 

Honorable B. H. Bristow, who was afterwards a member of the 
Cabinet, to bring suit in the Court of Claims to recover the value of 
his cotton. The Court of Claims, after consideration, dismissed the 
suit, and upon appeal to the Supreme Court of the United States, 
the judgment of the Court of Claims was affirmed; the Supreme 
Court holding that Mr. Mitchell had no valid claim against the 
Government, and should not be permitted to recover anvthing 
thereon. This decision of the Supreme Court was handed down in 
18/5. After having been thus denied the right to recover in the 
courts, the claimant, Warren Mitchell, set about to secure the passage 
of an Act of Congress to compensate him for the value of his cotton 
taken by the Government, and from that time until his death in 
1889, he gave much time and attention toward securing the passage 
of such an Act; and, although during this time he employed and 
was assisted by able lawyers in the presentation of his claim to the 
various Congressional Committees to whom it was referred, at the 
date of his death little progress had been made, and no law had been 


CHARLES D. PENNEBAKER, ETC. 


27 


enacted which gave the desired relief. He left a will, the provisions 
of which, so far as this case is concerned, are as follows: 

“Art. 1. I hereby appoint my friend, Sam i Russell, the executor 
of this, my last will, and for the purpose of this will and the ex¬ 
ecution of the same, I vest him with the legal and equitable title 
to all my estate, real and personal, wherever it may be, with 

52 full power and authority in him to sell and convey any or 
all of the same, and to collect, compromise and settle any 

debts due me, and to prosecute a claim against the Government of 
the United States, which is now pending before Congress, for the 
proceeds of cotton. 

Art. 2. It is my desire that my funeral expenses and just debts 
be paid, for which I may be liable at my death legally. 

Art 3. After my debts and expenses of administration and the 
expenses of prosecuting the claim against the Government men¬ 
tioned, are fully paid, if anything is left, I leave to the children of 
my brother, Joseph, one-third; and to my sister, Harriett Williams, 
one-third; and to my sister, Julian Williams, one-third. 

Art. 4. Should my executor recover the amount due me from the 
Government, memorandum of said claim is made a part of this will, 
and is attached and will guide him in settling between the parties 
interested with me in said claim, and to fix a fair compensation for 
my expenses and services, to he deducted from the whole proceeds 
before a division is made, and my portion of the proceeds I wish 
distributed as follows: * * * 

Art. 7. If the claim against the United States is collected, after 
payment of the before-mentioned debts, I desire and direct that the 
residue of my estate be divided as follows: 

53 One-third each to the children of my deceased brother, 
Joseph Mitchell, and my two sisters before-mentioned, if 

they should survive me; if not, to their children and heirs at law; 
but during the settlement of my estate, should Mrs. Mary McLean 
survive me, I wish a small provision paid over to her, or some other 
person for her support, not exceeding $200.00 per year, provided 
my estate will allow it and leave funds sufficient to pay the expenses 
of prosecuting my own claim against the Government of the United 
States before-mentioned.” 

Samuel Russell, named in the will as executor, was a prominent 
lawyer of Louisville. He qualified and settled up the affairs of 
Warren Mitchell, and distributed the money that came to his hands 
as executor, some $2700.00. Just what effort he made to carry out 
that provision of the will looking to the collection of this cotton 
claim from the Government is not clear, though he evidently made 
some such effort. The settlement of his accounts as executor was 
confirmed by the Jefferson Circuit Court, and thereafter he died. 

On September 6, 1902, E. K. Pennebaker was appointed admin¬ 
istrator de bonis non with the will annexed, of Warren Mitchell, by 
proper order of the Jefferson County Court, and at once took active 
steps looking toward the collection of the cotton claim. Sometime 
prior to his appointment, the law firm of Pennebaker & Jones, in 
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Washington, had been interested in this claim, and had cor- 

54 responded with certain of the legatees under the will of 
W arren Mitchell, deceased, who would be benefited ma¬ 
terially by the collection of this claim, and they had entered into an 
agreement with all of said legatees save three, under the terms of 
which agreement they were to prosecute the collection of said cotton 
claim, and were to receive as compensation for their services in so 
doing one-half of any recovery that might result from their efforts. 

After the appointment of U. K. Pennebaker, who was a resident 

of Louisville. Kentuekv. and a brother of Charles D. Pennebaker, 

« / 

of Pennebaker & .Tones, he made a contract with Pennebaker & 
Jones similar to that which had been made by several of the legatees. 
Before closing this contract of employment, however, he advised with 
the Presiding Judge of the Jefferson County Court, who ratified and 
approved his acts in making said employment. Under the manage¬ 
ment of Pennebaker & Jones, the claim was pressed with vigor before 
Congress, and. in 1905. was finally allowed. 

Although appointed in December 190*2. Pennebaker did not ex¬ 
ecute bond or take the oath of office until the early part of 1905, 
when it was reasonably certain that the Act allowing said claim 
would he passed by Congress, lie then executed the necessary bond, 
and shortly thereafter the Act was passed, awarding to the legal 
representative of Warren Mitchell, deceased, $128,092.22, being the 
exact amount which had been realized by the Government out of 
the cotton confiscated during the war as the property of Warren 
Mitchell, deceased. 

55 As soon as it became an established fact that the Gov¬ 
ernment would pay this claim, Armstrong, Wilson & Sum¬ 
mers, set up a claim to an interest in this fund on the ground that 
they were the owners of a part of the cotton, and cited as evidence 
of this fact, the will of W arren Mitchell, and a certain memoran¬ 
dum therein referred to. This memorandum is as follows: 

“Memorandum of My Cotton Claim against the Government of the 

United States. 

“There was taken from my possession in Savannah, Georgia, 
as shown by the papers on file in Washington, in the Treasury and 
War Departments, and on file before the United States Senate, 738 
bales of cotton. Of this cotton, 140 bales belonged to W. W. Sum¬ 
mers. of Tennessee, and 40 bales to R. T. Wilson, of New York. 
400 bales was the property of Mitchell & Armstrong, and 158 
bales to me individually. Of the 400 bales of Mitchell & Armstrong, 
one-half, or 200 bales, belonged to me, and 200 bales to the heirs of 
C. Q. Armstrong, dec’d. I have had control and the management 
of the whole for more than 20 years, and have paid all of the 
expenses, and spent much time and money in prosecuting the 
claim against the Government, and am entitled to a fair compensa¬ 
tion for my expenses and services. W. W. Summers had 180 bales 
of cotton, which I had shipped for him from Griffin, Ga., to Savan- 
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nab, on which T paid freight and charges at the compress and 
56 storage at Savannah, about $20,000 or the then market value 
of the 40 hales of cotton, which 1 took to my own account to 
reimburse me for the expenses paid by me. I afterwards advanced 
or loaned \V. \Y. Summers $500.00, for which I have his obligation, 
a part, I think $300.00 of which has been paid to me and the balance 
he still owes me with interest. I make this memorandum to show 
how this cotton claim stands in case of any accident to me or in 
case of my death. 

Witness my hand this 1st day of February, 1884. 

WARREN MITCHELL.” 


Memorandum on Back of Paper. 

358 bales to Warren Mitchell. 

200 “ to the heirs of C. Q. Armstrong. 

140 “ to W. Summers. 

40 “ to R. T. Wilson. 


738 

Memorandum of 738 bales of cotton, Sept. 29th, 1884. 


The within mem. is written by me in my own hand and is true 
and made a part of mv will. 

WARREN MITCHELL.” 


The administrator, upon learning that Armstrong. W ilson & 
Summers were claiming an interest in the fund, went on to \\ ash- 
ington to look after its collection. They were objecting to the pay¬ 
ment of the contract fee of Pennebaker £ Jones, and Pennebaker A 
Jones would not consent that the administrator take the fund out 
of the District of Columbia, but insisted on having their 
57 rights determined before the money was taken to Kentucky. 
With matters in this condition, it was agreed that the money 


should be drawn from the Treasury in four drafts,—one for 
$64,345.11, another for $32,173.06, and two for $16,086.53 each. 
This was done, and the administrator paid to Pennebaker & Jones 
one-half of their contract fee, and the two drafts for $16,086.53 


each, were attached by Pennebaker & Jones, and after this was done 
it was agreed that this fund should remain on interest in one of 


the banks in Washington until the points of difference between the 
litigants were settled and adjusted by proper orders of court. 

The adi mistrator brought to Kentucky the draft for $64,345.11, 
and deposited it to his credit as administrator, in the First National 
Bank, in Louisville, with an arrangement under which interest was 
paid on this deposit until at the date of the settlement, the accumu¬ 
lated interest amounted to $5924.76. The administrator, also, out of 
this fund advanced to Warren Mitchell. Jr., one of the legatees under 
the will $100.00. and at the date of the judgment in this case, the 
interest thereon amounted to $20.00, so that there was actually in 
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the hands of tlie administrator at the date upon which the judgment 
was entered, the sum of $70,189.87. 

For the legatees it is contended that the administrator had no right 
or authority in law to make the contract bv the terms of which he 

• i 

was to pay to Pennebaker <Vc Jones one-half of the recovery on 

58 the cotton claim, and that, at most, he was limited to the 
payment of a reasonable fee. and that fifty‘percent is not a 

reasonable fee. but is largely in excess of what it should have been. 
They abo complain that the allowance to the administrator in the 
Circuit Court was larger than it should have been, and that the al¬ 
lowance t<> his attorney for services in the litigation growing out of 

the settlement of the estate after he had received the monev on the 

*. 

cotton claim, was largely in exees< of what it should have been. Those 
are the questions at issue between the administrator and the legatees. 

For Armstrong, Wilson & Summers it is contended that the ad¬ 
ministrator had no right to contract to pay any sum whatever for 
the collection of that part of the claim in which they were interested, 
and that they are in no wise answerable for his acts in *o doing, or 
properly chargeable with any sum whatever for the collection of their 
debt in excess of that which they have heretofore agreed with said 
Pennebaker & Jones that they would pay. 

It appears that while the controversy over these matters was going 
on in Wa-hington it was agreed between Pennebaker & Jones and 
Armstrong. Wilson and Summers, that they should receive a certain 
part of the attached funds and that the balance should remain sub¬ 
ject to the order of the court until the litigation over this branch of 
the controversy was settled, and it is only as to the remainder of the 
fund which was attache' in Washington that their controversy ex¬ 
tends: they claiming that they are entitled to have and receive this 
balance of the money held under attachment in Washington, 

59 whereas Pennebaker tk .Tones claim that under their contract. 


the money m remaining under attachment undisposed of. 
belongs to them. The trial judge held that Pennebaker & Jones were 
entitled to a reasonable fee only for the services rendered by them, 
and he fixed this at thirty-five percent of the amount collected, and 
held the administrator personally responsible for the balance, or 
fifteen percent, which he had paid to them under his contract ar¬ 
rangement. Of this ruling, both the administrator and the legatees 
and Armstrong, Wilson & Summers complain. 

He allowed to Lawrence Leopold, attorney for the administrator, 
$3750.00, for services rendered the administrator in the lower court, 
and defending certain tax suits which were brought against the es¬ 
tate. Armstrong. Wilson and Summers, and the legatees contend 
that it was excessive, and that the administrator, if entitled to any 
allowance on this account, should not have been allowed in excess of 


$1,000.00 for all such service*. 

The administrator alleged that he was compelled to and did make 
manv trips to Washington looking after the collection of this claim, 
and the settlement of the litigation growing out of its collection after 
it was allowed by the Federal Government. The court rejected all of 
his claim for expenses except $344.40, and he allowed the adminis¬ 
trator five percent on the money which he received and brought to 
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Kentucky, but nothing on the monies which were retained by Pea- 
nebaker & Jones for their fee, and nothing on the monies 

60 which he received as interest on the fund which he had 
brought to Kentucky. 

The questions, therefore, when reduced to their final analysis, are 
comparatively few and simple, and involve only the correctness of 
the court’s ruling in fixing the allowance to Pennebaker & Jones for 
their services in collecting this claim, and (2) in fixing the allow¬ 
ance to the administrator for his personal service, expenses, and at¬ 
torneys’ fees in settling the estate of Warren Mitchell, deceased, that 
came to his hands. 

The serious complaint made by all parties interested in this 
appeal is as to the correctness of the court’s ruling upon the first 
proposition. 

As above stated, prior to the appointment and qualification of ap¬ 
pellant as administrator de bonis non of the estate of Warren Mitch¬ 
ell, deceased, all of the heirs of said Warren Mitchell, who were 
entitled to receive under his will, and who are interested in this 
fund, save three, entered into an agreement in writing with Penne¬ 
baker & Jones, the Washington attorneys, by the terms of which 
they agreed to give to said Pennebaker & Jones one-half of such sum 
as they should recover on the cotton claim in question. Of those 
three who failed to sign, two were infants, and it i* not clear why 
the third one did not sign, but. be that as it may, they represented 
jointly but 5/56th- of the entire interest under the will of Warren 
Mitchell, deceased, and the remaining ol/56th- entered into such 
agreement. 

61 The administrator, it is true, is the brother of Charles I). 
Pennebaker. the lawyer, but inasmuch as he merely in effect 

7 t/ * 

carried out the contract which had been made by practically all of 
those having any interest in this fund, we are unable to see where the 
foundation for the charge of fraud and collusion in this particular 
can be laid. Surely his doing what they, themselves, agreed to do, 
does not offer any excuse for the charge that he was acting improp¬ 
erly, or from corrupt or sinister motives. Nor do we see any good 
reason why the law firm of Pennebaker & Jones are subject to criti¬ 
cism or open to censure for suggesting, if they did suggest, that 
Pennebaker be appointed administrator. According to their theory 
of the case, someone had to be appointed administrator, and if they 
were right it was immaterial to them who such person was. No bene¬ 
fit could accrue to anyone appointed administrator further than the 
compensation which. 

(Page of original missing.) 

62 lines, and not subject to the criticism which counsel for ap¬ 
pellees are disposed to place upon it, for the proof abundantly 

shows that the usual and customary compensation for undertaking 
to collect claims of this character in Washington, is fifty percent. 

In the absence of any contract, under the proof in this case, Pen¬ 
nebaker & Jones have shown that fifty percent is a reasonable, or 
at least the usual and customary fee charged for such services. The 
presentation and prosecution of claims of this character in our own 
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jurisdiction are rare, still, in the prosecution of claims which are of 
a doubtful and uncertain nature, it is not at all unusual for attorneys 
to contract for a contingent fee equal to fifty percent of any sum 
that may he recovered either by suit or compromise. The litigant 
in such cases, as in the case at bar, usually has nothing with which 
to pay unless the venture proves successful, and hence the necessity 
for contracting to pay a fee in excess of that which would be neces¬ 
sary if the fee was certain, and not dependent upon a recovery. 

We are clearly of opinion that the administrator, in making this 
employment under the circumstances, and in the way and manner 
in which he did. was not guilty of any fraudulent or improper con¬ 
duct, and this brings us to the question as to whether or not he had 
power to make such contract. It is hardly necessary, however, to 
pass upon this question, for the reason that Pcnnebaker & Jones, in 
the absence of any agreement on his part, then had a contract 

63 covering bl /56ths of the claim which they were prosecuting, 
and. as to the remaining o T>6ths. there is no doubt but that, 

had these claimants been capable of contracting, or had the oppor¬ 
tunity been presented to them to do so. they would have joined with 
their fellow* claimant' in undertaking to collect this debt. 

The statute makes it the duty of the administrator to collect any 
claims that may be due the estate of the decedent, and for his failure 
to exercise ordinary care to do so, he is liable upon his official bond. 
Now, in a case like the one under consideration, where the estate 
has no means, and the only a>set is a vague and very uncertain 
claim against the Government, grown hoary with age, been rejected 
hv the Court of Claims and upon review, declared spurious by the 
highest court in the land, considered and discredited by the national 
congress at several of its sessions, what is an administrator to do if 
he has not the right to contract with attorneys upon a contingent 
basis to try and enforce the collection of the claim? But one of two 
courses are open to him: He must either make the best trade he can, 
or else abandon all effort to collect the claim. That the legatees 
under the will of Warren Mitchell, deceased, who were at all familiar 
with the conditions did not desire that the effort to collect this claim 
should be abandoned is evidenced by the correspondence which 
passed between appellant and Warren Mitchell, Jr., and between 
Warren Mitchell. Jr., and the Judge of' the Jefferson County Court. 
They were anxious and more than willing that the ad- 

64 ministrator do everything in his power to further their in¬ 
terests in the collection of this debt. Certainlv they are in 

no position to complain because he ratified what they, themselves, 
had already agreed to do. And. we may note in passing, that the 
administrator in this case, even before he ratified and approved the 
contract which most of the legatees had previously entered into, 
sought the advice of the presiding judge of the Jefferson County 
Court, the man to whom he would be called upon to make his ac¬ 
counting as administrator, if he met with success in the collection of 
this claim, and not until he had been advised by the County Judge 
did he enter into this contract to pay this stipulated fee. It is argued 
that the County Judge had no authority to enter the order approving 
this act. For the purpose of this case, w*e deem it unnecessary to 
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enter upon a consideration of this question, and only cite this fact as 
further evidence going to show that the administrator was acting all 
along in the host of good faith. Not only was the administrator 
justified in making this contract of employment by the acts of the 
legatees, themselves, and by the plain provision of the law making 
it his duty to collect claims due the estate, but the will itself, in 
Article 7 thereof, imposed upon him the duty of undertaking its 
collection, even going so far as to direct what should be done with 
the proceeds thereof in the event that his executor met with success 
in his efforts looking towards its collection. The executor nomi¬ 
nated in the will did not meet with success in his efforts to 

65 collect the claim; the legatees were unwilling that the small 
sum of money which their kinsman and benefactor had left 

should be expended in an effort to collect it. While they were 
willing to contract for a large contingent fee for its collection, they 
were unwilling that he should spend even a portion of the $2700.00 
that came to his hands, and they, therefore, demanded that this 
sum l>e distributed among them, and it was accordingly done. Dur¬ 
ing the remainder of his life, and until 1902, but feeble efforts were 
made toward collecting this claim, due. no doubt, to the fact that 
the executor was unable to procure the services of capable attorneys 
even upon a large contingent fee. After Pennebaker & Jones took 
charge of the matter, the prosecution of the claim, as above stated, 
was pressed with diligence, and whether the success which accom¬ 
panied their efforts was due to the skillful manner in which the 
claim was prosecuted, or to a changed condition in the sentiment of 
the membership of the national congress toward meritorious claims 
of loyal citizens can not be determined, but certain it is that in 
about three years they did what Warren Mitchell, deceased, aided 
and assisted by the best counsel he could procure, had spent the 
better portion of a lifetime and a goodly fortune in a futile effort to 
accomplish. 

Another objection raised by appellees is that the contract entered 
into was a lobbying contract, and, for that reason, against public 
policy, and should not be upheld or validated by the court. This 
objection is well answered by the trial court in the memoran- 

66 dum attached to his finding, in which he says: 

“There is no proof in the record to show that any lobbying 
was done, but there is proof that such services were rendered as any 
reputable lawyer might render under the circumstances. * * * 

From the testimony of Judge Fay, and the report of Senator War¬ 
ren, it seems that one of the chief troubles which the claim had en¬ 
countered before, was a strong belief on the part of certain members 
of the Senate that Mr. Mitchell had not been a loyal citizen. It is 
not, therefore, difficult to understand how a lawyer might well and 
properly employ himself with the Warren Mitchell claim without 
infringing morals or ethics. This case is to be distinguished from 
the case of Trist v. Childs, 21 Wallace, 441. In that case the record 
plainly shows the unlawful methods employed by counsel, and the 
court very properly held that he could not recover.” 

The collection of the claim was, in the main, dependent upon its 

5—2378a 
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proper presentation to the necessary committee of the House of 
Representatives and the Senate. The appellant was wholly unable to 
attend to this work himself, and, in employing competent lawyers 
to represent him, he did no more, or rather no less, than discharge 
a plain duty which the law imposed upon him; and the law firm of 
Pennebaker A Jones, in accepting the employment, contracted to 
render a service in every sense legitimate and proper. 

67 As to the contention of Armstrong, Wilson & Summers 
that they were not properly chargeable with any part of the 

fee of Pennebaker A Jones for collecting this claim, or, if liable for 
any part, nothing in excess of a reasonable fee, it is only necessary 
to state that the only rights whatever, which they have, are those 
given them by Warren Mitchell, deceased, in his will. They re¬ 
covered nothing from the Government. They had no claim against 
the Government. They permitted Warren Mitchell, during his life¬ 
time, to represent to the Government that he owned all of the cotton, 
and that he was the sole owner of this claim. For about forty 
years they entrusted the conduct of this business of the prosecution 
of their claim entirely to Warren Mitchell, and rested solely upon 
the confidence which they had in his honesty and integrity. They 
are now in no position to complain of the manner in which he 
prosecuted the claim, or the means employed and expenses incurred 
by him and his personal representatives in collecting same. Had 
they been unwilling to abide by any contract which he might make 
looking toward the collection of this claim, they should have inter¬ 
posed their objection at the time when they must have known that 
arrangements were being made with attorneys to look after the col¬ 
lection of this claim. Having failed to speak when it was their plain 
duty to have done so, they will not now be heard to say that they 
should not be chargeable with their just proportion of the expenses 
which were incurred by the representatives of Warren Mitchell, to 
whom they had intrusted the collection of their interest in 

68 this claim. The contract of employment which the ad¬ 
ministrator made with Pennebaker & Jones, was, under the 

circumstances of this case, fair and reasonable, and the chancellor 
should have given him credit for the fifty per cent of the claim to 
which thev were entitled. 

4/ 

Having determined that the contract of employment which the 
administrator made with the law firm of Pennebaker & Jones was 
neither inequitable nor unjust, it becomes unnecessary to consider 
the complaint made by appellees against the administrator for going 
to Washington, and, according to their idea, permitting himself to 
be sued there by Pennebaker & Jones for the fee which he had con¬ 
tracted to pay them. He had made the contract in good faith. The 
services were fairly and acceptably rendered, and instead of at¬ 
tempting to avoid the payment of their fee, as appellees would have 
had him do, it was his duty to have aided them in the collection of 
same, or, at least, if it was not his duty to have aided them in the 
collection of this fee, he certainly should not have interposed any 
obstacles in the way of their efforts to collect same. 

The administrator reports that he paid $925.00 to a bonding com- 
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pany to sign the bond which the county court required of him, and 
lie asks that these fees be refunded to him. The chancellor refused 
to allow them, and of this he complains. Likewise, he asks that cer¬ 
tain expenses incurred by him in going to and returning from 
Washington, while looking after the collection of this claim, be al¬ 
lowed him, amounting in all to $784.40. The chancellor 

69 considered these claims and allowed him $344.40, rejecting 
the balance. This was error. He should have rejected this 

entire claim for expense, as none of it was shown to be of that char¬ 
acter designated as being extraordinary. 

We know of no law authorizing the court to pay for the bond 
which the administrator is required to give. This is a condition 
which the statute imposes upon him in order that he may become 
administrator. While it is true he qualifies as administrator for the 
purpose of the settlement of the estate, and is, to that extent, acting 
for the benefit of the estate, still, by statute, he is allowed a compen¬ 
sation not exceeding five per cent of the gross amount which he re¬ 
ceives and disburses, and this, the law presumes, will compensate 
him not only for such services as he performs in the management of 
the estate, but, likewise, such expenses as are incident to the man¬ 
agement of the estate. One of these expenses which is incident to 
the management of every estate is the cost of the execution of the 
bond. The statute makes special provision whereby the court is 
authorized to allow the administrator, in addition to the statutory 
allowance of five per cent, further compensation for any extra¬ 
ordinary or unusual expenses to which he may be put in the con¬ 
duct and management of the estate. He allowed the administrator 
five per cent on all of the fund which he received and brought to 
Kentucky, but allowed him no commission on the money which he 
received as interest on said fund during the pendency of this litiga¬ 
tion. This, we think, was error. The record shows that lie 

70 received, as interest from the bank, on the contract which 
he made with it whereby the money should draw interest 

while it remained on deposit, the sum of $5924.76. He likewise 
received from another source $20.00. making the total gross sum 
that came to his hands as administrator $70,290.87. 

We are of opinion that on account of the character of service which 
the administrator rendered in this case, the distance which he was re¬ 
quired to travel in going to and returning from Washington in the 
prosecution of this claim, and the large bond which he was required 
to give at a considerable expense, the chancellor should have allowed 
him five per cent on the gross sum which lie received, and must, 
under order of court, disburse. 

The only remaining question is that of attorney’s fees allowed to 
Lawrence Leopold, for services rendered the administrator in the liti¬ 
gation in which he has been involved since the fund was collected by 
Pennebaker & Jones. The chancellor allowed the administrator for 


such services so rendered, $3,750.00. This litigation, in the main, 
grew out of the efforts of Armstrong, Wilson & Summers, and other 
legatees under the will of Warren Mitchell, deceased, to defeat Penne¬ 
baker & Jones in the collection of their contract fee. The questions 
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being raised, appellant was compelled to litigate them. I nder an 
unbroken line of authorities in this State, where it becomes necessary 
for a personal representative to have the advice and assistance of an 
attorney in the settlement and adjustment of an estate, it is the duty 
of the court to make him a reasonable allowance as com pen sa¬ 
il tion for such attorney's services. Considering the amount 
of the estate involved, and the character and extent of the liti¬ 
gation, we are of opinion that the fee of $3,750.00 allowed, is a fair 
and reasonable fee. This expenditure was brought on by Armstrong, 
Wilson £ Summers, as well as by the residuary legatees, and it is 
proper that they should each bear an equitable proportion of these 


expenses. 

It appears that, during the trial in the lower court, it was agreed 
that there should be paid out of the fund on hand, the debts which 
Warren Mitchell directed in his will to be paid. 1 liese amounted in 
the aggregate to $16,057.04. It was also agreed that a certain legacy, 
amounting, in the aggregate, to $580.00. should be paid, and this was 
done, making a total of $17,537.04. which was, by agreement ol 
parties, paid out of the fund on hand. It was further agreed that 
the residuary legatees of Warren Mitchell were entitled to receive 
out of the fund in gross, $10,000.00, to compensate them tor the 
money which Warren Mitchell had expended in his lifetime in his 
effort to collect this claim. With these sums, of course, the adminis¬ 
trator, in his settlement, must be given credit. In addition thereto 
he is entitled to $3514.54 commissions, $730.00 r/axes paid, and court 
costs, including his attorney's fees of $3750.00. These credits must 


be deducted from the $70,200.87 which represents the assets in gross 
in the administrators hands, as shown by the judgment of the 
chancellor. Of the remainder, the heirs of 0. Q. Armstrong are en¬ 
titled to .27107,, R. T. Wilson, is entitled to .0542%, W. W. 
72 Summers is entitled to .1897%, and the residuary legatees,— 
the Mitchell heirs, are entitled to .4851%. To this .4851% 
must be added the $10,000.00 to which, by agreement of parties, they 
are entitled; and of the resulting sum. Warren Mitchell, Jr., is en¬ 
titled to one-third, the heirs of Harriett Williams, one-third, and the 
heirs of Julia Williams, one-third. It appears that Warren Mitchell, 
Jr., has heretofore received from the administrator $100.00, and this, 
with accumulated interest should be deducted from his share. If any 
interest has accumulated on the fund in hank since the rendition of 
the judgment herein, this accumulation should he pro-rated among 
the Mitchell heirs. Armstrong. Wilson and Summers according to 
their interests above set out. and any claim for taxes for 1909 should 
be borne by them in like proportion. 

The judgment is reversed on the original, and affirmed on the cross¬ 
appeal. with directions to the trial court to enter a judgment in con¬ 
formity with this opinion. On the appeal of Fleming Williams, &c., 
v. Henry R. Summers’ Administrator, &c., the judgment is affirmed. 

Batson A Carry. Pearce & Davis. IT. H. Phillips. TTelm Bruce, for 
Appellees. 

Kohn. Baird. Sloss S: Kohn. Samuel A. Lederman, Lawrence Leo¬ 
pold. McDermott & Ray. Ohas. Caroll. for Appellant. 
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73 The State of Kentucky. 

The Court of Appeals, ss: 

I, Napier Adams, Clerk of the Court of Appeals, State of Kentucky, 
do hereby certify that the foregoing is a true and correct copy of the 
opinion in the case of Elliott K. Pennebaker, Administrator, &c., vs. 
Fleming Williams, &c., from the Countv of .Jefferson, as the same 
appears of record in the said Court. 

Witness my hand as Clerk of the aforesaid Court, this the 14th day 
of July, 1909. 

NAPIER ADAMS, 

Clerk Court of Appeals, Kentucky. 
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Filed March 28, 1910. 

Court of Appeals of Kentucky. 

December 17, 1909. 

(To be reported.) 

E. K. Pennebaker, Administrator, etc.. Appellants. 

vs. 

Fleming Williams, Etc., Appellee. 


From Jefferson Circuit Court, Chancerv Branch. 2nd Division. 


Opinion by Judge Lassing Modifying and Extending Opinion. 

In the opinion delivered herein the directions as to how the funds 
on hand should he distributed were not sufficiently explicit, and 
some confusion has been occasioned thereby. To remedy this trouble 
the opinion is now extended. 

At the date of the settlement referred to in the judgment appealed 
from, the amount of money which the administrator had received, 
together with its accumulated interest, amounted to $70 289.87, 
and this sum, augmented by such interest as it has earned since that 
date, constituted the entire fund in the hands of the administrator. 
As stated in the opinion, he is entitled to 5% on the gross sum thus 
handled in full payment for all services rendered by him in admin¬ 
istering the estate. The compensation allowed to his attorney for 
services in settling the estate after he collected the money 
75 from the government is a proper charge against the entire 
fund. Armstrong. Summers and Wilson take under the will, 
and until the questions raised in this litigation were settled the admin¬ 
istrator could not know to what share of the estate these claimants 
were entitled. It was his duty to administer the estate according to 
law, and not according to the idea of any particular claimant. He 
was therefore entitled to counsel of his own to whom he could look 
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for guidance and direction in the settlement of the estate, and as this 
sendee was rendered the administrator for the benefit of the entire 
estate, the entire estate should he charged with the expense thereof. 

The authority cited and relied upon bv certain of the claimants 
is not in point and does not conflict with this view. 

In making distribution, there should he deducted from the entire 
fund in the hands of the administrator the costs of administration, 
including his commission and the compensation allowed his attorney, 
and also all taxes against the estate, together with the sum of $ 10 , 000 , 
which, by agreement, was to be deducted therefrom and added to the 
portion going to the devises of Warren Mitchell, deceased, of the re¬ 
mainder, .2710% should be paid to the heirs of C. Q. Armstrong, 
.0542% to I\. T. Wilson, and .1897% to W. W. Summers, as directed 
in the opinion herein and authorized by the memorandum attached 
to and made a part of the will. This leaves .4851% going to the de¬ 
visees under the will of Warren Mitchell, deceased. To this 

76 must be added the $10,000 above referred to. Out of the 
sum thus created there must first be paid the special bequests 

(debts and a legacy) named in the will of Warren Mitchell, and 
after these are satisfied, the remainder thereof must be paid to the 
residuary legatees, as set out in the opinion. Some of these special 
bequests have already been paid. To that extent the direction herein 
given as to distribution is satisfied. 

We do not attempt to pass upon or settle the question as to who 
owns the $13,347.60 deposited in the American National Bank of 
Washington, D. C., for the estate of Warren Mitchell has no interest 
whatever therein. It belongs to either Pennebaker and Jones or to 
Armstrong, Summers, and Wilson, or both, as mav he determined 
from a proper construction of the agreements between them dated 
June 7th, 1905, and under which the money was so deposited in said 
bank. Subsequent to said agreement neither Armstrong, Summers 
nor Wilson made any contest as to paying Pennebaker and Jones’ fee 
of 50%, but consented to same. 

The contention on the part of the administrator for extra compen¬ 
sation was fully considered in the opinion, and there appears to us po 
good reason why the position then taken should be receded from. 
A further consideration of this question is therefore unnecessary. 

In response to the complaint that the administrator should be 
charged the legal rate of interest for the money which came to his 
hands, from the time he received it until the date of distribution, it is 
only necessary to state that his duty required him to collect 

77 and preserve the estate and make distribution thereof as soon 
as he reasonably might. Tie was not called upon to loan out 

this money. lie could not know when the litigation would end or 
how soon he would be required to make distribution, and hence he 
would not have been warranted in lending the money, except as he 
did, upon call. Under the circumstances he received a fair rate of 
interest and has enriched the estate to that extent, and he should be 
charged only with the interest which he actually received. This has 
been done, and there is no merit in the complaint that he has not 
been required to pay more. 
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The petition for a rehearing and petition for further modification 
and extension are each overruled. 

H. R. Phillips, Batson & Cary, Pearce & Davis, Helm Bruce, 
Att’ys for Appellees. Armstrong, Summers and Wilson. 

Charles Carroll, McDermott & Ray, Att’ys for Petitioners, Warren 
Mitchell and Fleming Williams. 

Kohn, Baird, Sloss & Kolm. Atty’s for Appellant. 

The State of Kentucky, 

The Court of Appeal ?, ss: 

I, Napier Adams, Clerk of the Court of Appeals, State of Ken¬ 
tucky, do hereby certify that the foregoing is a true and correct 
copy of the extended opinion in the case of Warren Mitchell’s Ad¬ 
ministrator &c. (W. K. Pennebaker) against Fleming Williams &c., 
from the County of Jefferson, in the said State, as the same appears 

of reconl in the said Court. 

78 In testimony of which, I, the Clerk aforesaid, have here¬ 
unto set my hand and affixed the seal of said Court and of 

my said office. Done at the Capitol in Frankfort, this the 2nd day 
of February, A. D., 1910. 

[seal.] NAPIER ADAMS, 

Clerk Court of Appeals of Kentucky. 

The State of Kentucky, 

The Court of Appeals , ss: 

I, T. J. Nunn, Chief Justice of the Court of Appeals, State of 
Kentuckv. do herebv certifv that the said Court — of law and Record, 

i i < ' 

and that Napier Adams is the Clerk of said Court, duly elected and 
qualified and the custodian of its records, and was such at the date 
and time of making the foregoing certificate, and that his attesta¬ 
tion aforesaid is in due form of law and his signature thereto genuine 
and the seal attached thereto is the seal of said Court and of his 
said Adams’ office. 

In testimony of which, T as the Chief Justice of the Court afore¬ 
said hereunto attach and subscribe my name, at the Capitol in 
Frankfort, on the 2nd dav of Februarv, A. D., 1910. 

T. J. NUNN, 

Chief Justice Court of Appeals, Kentucky. 

79 The State of Kentucky, 

The Court of Appeals , ss: 

I, Napier Adams, Clerk of the Court of Appeals, State of Ken¬ 
tucky, do hereby certify that T. J. Nunn, whose name is signed to 
the certificate immediately preceding this certificate, was at the time 
of subscribing same and is now the Chief Justice of said Court, hav¬ 
ing been duly elected, commissioned, qualified and acting as a 
Judge of the said Court, and under the law and Rules of the said 
Court is now the Chief Justice of the said Court, and was such prior 
to and at the time of signing said certificate, and his signature 
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thereto is genuine, and that full faith and credit are due to all his 
official acts. 

In testimony of which. I. the Clerk aforesaid, have hereunto set 
my hand and affixed the seal of said Court, which is my seal of 
office. Done at the Capitol in Frankfort, this the 2nd day of Feb- 
marv, A. D., 1910. 

*” [seal. ] NAPIER ADAMS, 

Clerk Court of Appeals of Kentucky. 
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Filed March 28, 1910. 

Jefferson Circuit Court, Chancery Branch, Second Division. 

No. 39590. 

Elliott K. Pexxeraker, Administrator de bonis non with the 
Will Annexed of Warren Mitchell, Deceased, Plaintiff, 

v. 

Fleming Williams and Others, Defendants. 


J udgment. 


This day came the parties and filed herein the mandate of the 
Court of Appeals on the appeal of E. Iv. Pennebaker, from the 
judgment against him herein, in favor of Fleming Williams, Josiah 
Williams. James W. Williams. Mahilda Hinkle, Sallie A. McCal- 
li>ter. Albert Williams, Elijah Y. Williams, Henry Williams, War¬ 
ren Williams, W. T. Williams, J. Williams, Arthur Bays, Annie 
Errington. Martha Hinkle. Cordelia Swift, Jennie Maddox and 
Warren Mitchell, for the sum of $9304.29, and on the cross appeal 
which they took in the Court of Appeals against him, and also on 
the judgment against him for the sum of $5203.30, in favor of 
Fleming Williams, et al. (above named) and John Armstrong, ad¬ 
ministrator. R. T. Wilson and Henrv R. Summers, Administrator, 
revering said judgment for errors therein. The mandatory part of 
said mandate reading “It is therefore considered that said judgment 
be reversed on the original and confirmed on the cross appeal, with 
directions to enter judgment in conformity with the opinion.” 
81 Also came the parties and filed herein the mandate of 

the Court of Appeals on the appeal taken in the Court of 
Appeals by Fleming Williams, Josiah Williams, James W. Williams, 
Mahilde Hinkle, Sallie A. McCallister. Albert Williams, Elijah 
55 Williams. Henrv Williams. Warren Williams, Arthur 


Bays, Annie Errington, Martha Hinkle, Cordelia Swift, Jennie 
Maddox, and Warren Mitchell, from the judgments herein in favor 
of Henry R. Summers, administrator de bonis non of W. W. Sum¬ 
mers, deceased. John A. Armstrong, administrator of C. Q. Arm¬ 
strong, deceased, and R. T. Wilson, and each of them; which said 
mandate reads as follows, towit: “The Court being advised, it seems 
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to them that there is no error in the judgment herein. It is there¬ 
fore considered that the judgment be affirmed.” 

By order of the Court of Appeals, the appeal of Fleming Williams, 
et al. v. Henry R. Summers, admr. &c. was heard with the appeal 
of Elliott K. Pennebaker, Administrator vs. Fleming Williams, et 
al., and the Court rendered its opinion in said cases on the 18th 
day of June, 1909. A copy of said opinion is filed herewith. There¬ 
after, in response to petitions for a modification of the said opinion 
and rehearing, filed in the Court of Appeals by Armstrong, Sum¬ 
mers and Wilson, and by Fleming Williams, et al., the Court, on 
December 17, 1909 rendered an opinion modifying and extending 
its former opinion. A copy of said opinion of December 17, 1909, 
is filed herewith. 

Now in accordance with said opinions, and in compliance 

82 with said mandate above mentioned, and this action being 
submitted by consent, it is ordered and adjudged as follows, 

to-wit: 

Plaintiff. Elliott K. Pennebaker, Administrator de bonis non 
with the will annexed, of Warren Mitchell, received the sum of 
$128,692.22, being the amount of the claim of the testator against 
the Government of the United States for cotton seized by the mili- 
tary authorities of the United States at Savannah. Georgia, in De¬ 
cember, 1864, and which was sold by said authorities and the pro¬ 
ceeds turned into the Treasury of the P T nited States. Plaintiff re¬ 
ceived said sum to be administered and distributed bv him as admin- 
istrator de bonis non of the will of Warren Mitchell, deceased, as 
directed in said will. 

At the time of the seizure of said cotton bv the military author- 

V 

ities of the United States, the testator, Warren Mitchell, held four 
hundred bales of said cotton as surviving partner of the firm of 
Mitchell and Armstrong, and the estate of bis deceased partner, 
C. Q. Armstrong, was entitled to two hundred bales, or the proceeds 
thereof. The testator also held for W. W. Summers one hundred 
and forty bales and held for R. T. Wilson forty bales, and the re¬ 
mainder, three hundred and fifty-eight bales, of said seven hundred 
and thirty-eight bales was owned by the testator, and that, from 
the time of the seizure of the cotton up to his death, the testator, 
Warren Mitchell, continued to prosecute said claim and act for and 
on behalf of himself and the interests of said Armstrong, Summers 
and Wilson. 

83 By the fourth item of his said will, the testator directed his 
executor, in case he should recover the amount due from the 

Government of the United States, to settle with the parties interested 
with him in said claim, which should be deducted from the whole 
proceeds before a division was made, and recited that a memorandum 
referred to in said will would guide him, the said executor, in set¬ 
tling with the parties interested with the said testator. The paper 
filed with the answer of the defendant, John A. Armstrong, admin¬ 
istrator of C. Q. Armstrong, deceased, as Exhibit N, which paper is 
also referred to and filed as Exhibit N, with the answers of R. T. 
Wilson and Henrv R. Summers, administrator de bonis non of W. 
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W. Summers, which said paper is in words and figures as follows, to- 
wit: 

“Memorandum of My Cotton Claim against the Government of the 

United States. 

There was taken from my possession in Savannah, Ga., as shown 
by the papers on tile in Washington, in the Treasury and War De¬ 
partments and on hie before the l . S. Senate 738 Bales Cotton—oi 
this cotton 140 Bales belonged to W. W. Summers of Tennessee and 
40 Bales to R. T. Wilson of New York. 400 Bales was the property 
of the firm of Mitchell A Armstrong and lo8 Bales to me individu¬ 
ally, of the 400 Bales of Mitchell A Armstrong, one half of 200 Bales 
belonged to me and 200 Bales to the heirs of C. Q. Armstrong, Dec’d. 
1 have had control? and management of the whole for more than 20 
years, and have paid all the expenses and spent much time & 
,84 money in Prosecuting the claim against the Government and 
am entitled to a fair compensation for my Expenses and serv¬ 
ices. W. W. Summers had 180 Bale- of Cotton which T had ship-ed 
for him from Griffin. Ga.. to Savannah, on which 1 paid freight ami 
charges at the compre-s A Storage at Savannah, about 820.000 or the 
then market value of 40 Bales of Cotton which 1 took to my own 
account to reimburse me for the Expenses paid by me. I afterward 
advanced or loaned W. W. Summers .00 for which 1 have his 
obligation a part I think 8300 of which has been paid to me and the 
balance he still owes me with interest. 1 make this memorandum 
to show how this cotton claim stands in case of any accident to me, 
or in case of mv death. Witness my hand thi< 1st day of February 
1884. 

WARREN MTTCITELL. 

Memorandum on Back of Paper. 

358 Bales to Warren Mitchell. 

200 Bales to the heirs of C. Q. Armstrong. 

140 Bales to W. Summers. 

40 “ to R. T. Wilson. 

738 

Memorandum 

of 

738 Bales of Cotton 

Sept. 29th, 1884 

the within mem. is written 

by me in my own hand and is true 

& made a part of my will 

WARREN MITCHELL.” 

is the hand writing of the testator, Warren Mitchell and was 
85 signed and executed by him before the making of said will, 
and B the memorandum referred to as attached to and made 
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part of said will, and the same is now adjudged to be a part of the 
will of said Warren Mitchell, deceased. 

The defendant, John A. Armstrong, administrator de bonis non 
of C. Q. Armstrong, deceased, is entitled to have and receive two 
hundred, seven hundred and thirty-eight-s of the said $128,692.22, 
after deducting the expense* of collection and allowance to the testa¬ 
tor for his services and expenses during his life in prosecution of said 
claim and costs of administration including plaintiff’s commissions, 
and fee of L. S. Leopold, which amounts are hereinafter fixed. 

The defendant, Henry R. Summers, administrator de bonis non 
of W. W. Summers, is entitled to have and receive one hundred and 
forty, seven hundred and thirty eight-s of the said $128,692.22, 
after deducting the expenses of collection and allowance to the tes¬ 
tator for his services and expenses during hi* life in prosecution of 
said claim and costs of administration, including plaintiff’s com- 
mission and fee of L. S. Leopold, which amounts are hereinafter 
fixed. 

The defendant. R. T. Wilson is entitled to have and receive forty, 
seven hundred and thirty eighths of the said $128,692.22. after de¬ 
ducting the expenses and collection and allowance to the testator 
for services and expenses during his life in the prosecution of said 
claim and costs of administration including plaintiff’s com- 

86 missions and fee to L. S. Leopold, which amounts are herein¬ 
after fixed. 

By his will, the testator, Warren Mitchell, directed his portion of 
the proceeds distributed as follows, namely: 

Bv item five, certain old debt* were to be paid (which amount* 
have been heretofore distributed). 

By item seven, he directs that, after the payment of said debts his 
portion should be divided u one third each to the children of my 
deceased brother. Joseph \\ . Mitchell, and my two listers before men¬ 
tioned. if they survive me. if not to their children and heirs at law. 

By the second codicil of said will, dated 1st day of April, 1887, 
the testator revoked the devise to all of the children of his brother, 
Joseph, except to the defendant. Warren Mitchell, Jr. 

By the second codicil of his said will, the testator devised the sum 
of $o00 to the defendant, Rebecca Waters, which said sum, together 
with interest at three per cent for the date of the collection by the 
administrator, amount ing in all to $580.00. 

The sum of $10,000.00 is, by the agreement of parties hereby 
directed to be deducted from the whole proceeds, to be divided be¬ 
tween the residuary devisees, Fleming A\ illiams and others, and the 
defendants, Summers, Armstrong, and Wilson, before a division is 
made, in payment for the sendees and expenses of the testator in 
prosecuting said claim during his life, as is directed in the fourth 
item of said will. 

87 It is further considered and adjudged that the fee of 
$3750.00 allowed Tv. S. Leopold and costs allowed to the plain¬ 
tiff as administrator of Warren Mitchell shall be charged to the said 
fund as part of the expenses before a division thereof is made. 

It is therefore considered and adjudged that of said sum of $128,- 
692.22 the net balance after deductions hereinbefore set out have 
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been made, is adjudged to belong to the following persons in the fol¬ 
lowing proportions, namely: 

To John A. Armstrong, administrator de bonis non of C. Q. Arm¬ 
strong. deceased, (hereinafter designated as Armstrong Administra¬ 
tor) 27.107c: to R. T. Wilson (hereinafter designated Wilson) 
5.427 : to Henry R. Summers, administrator de bonis non of W. 
W. Summers, deceased, (hereinafter designated Summers, Admin¬ 
istrator ) 18.077 : to the devisees of the testator, Warren Mitchell 
48.517 as his portion. Out of this 48.51% there must first be de¬ 
ducted the $16,957.04 heretofore paid the old creditor under Art. 
5 of the will, and the sum of $580.00 paid Rebecca Waters, and the 
remainder thereof, paid to the next of kin. and heirs at law of Julia 
Williams, deceased, to wit: 

Fleming Williams. Josiah Williams, .Tames Warren Williams. 
Mahilda Hinkle. Sallie A. McOallister. Albert Williams, Elijah V. 
Williams (hereinafter designated as Fleming Williams, et al.) and 
to the next of kin and heirs at law of Harriet Williams, to wit: 

Henry William-. Warren Williams. W. T. Williams. .T. S. 
88 Williams. Arthur Rays. Annie Frrington. Martha TTinkle. 

Cordelia Swift and Jennie Maddox taking per stirpes (here¬ 
inafter designated Henry Williams, et al.) and to Warren Mitch¬ 
ell. said parties being also residuary legatees in the will of Warren 
Mitchell, deceased, and balance of which sum. to wit. 48.51% ad¬ 
judged to he due to said next of kin and residuarv legatees, one-third 
is adjudged to belong to said defendants, Fleming Williams, et rd. 
and one-third to said Henry Williams, et al. and one-third to said 
Warren Mitchell. 

The plaintiff, a- administrator, received $128,692.22 of which he 
paid Pennebaker and Jones $64,846.11. with which he is credited 
on the balance of 864.864.11 in hi< hands he collected and is charged 
with the sum of $5924.1 1 interest from First National Rank, and the 
sum of $20.00 interest from Warren Mitchell, making the balance 
for which he was accountable $70,290.86. 

He is entitled to the following credits: 

Rv commissions. $3514.54 

Cash paid W. Mitchell. 120 

Paid L. S. Leopold. 1800. 

April 11, 1908, paid into Court. 15153.70 

Mav 7 “ " “ “ . 1778.49 

Mav 23 “ “ “ . 25.00 

Oct. 21 “ “ “ 41 . 42648.68 

Transcript Court Apps. 235.00 


Total credits. 65275.41 

thus leaving a balance due and owing of $5015.41. It is there¬ 
fore adjudged that John A. Armstrong, administrator, R. 
89 T. Wilson and TIenry R. Summers, administrator and the said 
Fleming Williams, Josiah Williams, James W. Williams, 
Mahilda Hinkle, Sallie A. McAllister, Albert Williams, Elijah V. 
Williams, Henry Williams, Warren Williams, W. T. Williams, J. 
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S. Williams, Arthur Bays, Annie Errington, Martha Hinkle, John 
G. Swift, Administrator of Cordelia Swift, George Maddox, Admin¬ 
istrator of Jennie Maddox, and Warren Mitchell, jointly have and 
recover of the plaintiff, Elliott Iv. Pennebaker, the sum of $5015.45, 
with interest thereon at the rate of six per cent, per annum from this 
date until paid; and may have execution therefor. 

The sum of $200.00 is hereby allowed D. AY. Baird, plaintiff’s at¬ 
torney for services in the Court of Appeals. 

It appears that after deducting from the entire amount which 
came to the hands of the administrator, the costs of administration, 
including compensation allowed his attorneys (including fee al¬ 
lowed D. W. Baird, herein) and all taxes paid and to be paid, and 
the $10.000 00 by agreement allowed for service of Warren Mitch¬ 
ell, there remained for division between Armstrong. Summers and 
W ilson and the legatees of Warren Mitchell, the sum of $51524.57. 
of which Armstrong’s part is 27.10% or $13,063.15, of which he has 
received in former distribution herein $13,765.5$. leaving the bal¬ 
ance due him of $107.47: that Henry B. Summers administrator’s 
part is 1$.07% or $9774.21. from which, after deducting the 
$0182.0$ paid him on the former distribution and $453.00 charged 
him, leaves the balance due him $138.23: that R. T. Wilson 
00 was entitled to 5.43% of said sum or $2702.58, of which he 
received $2753.12 on former distribution, leaving balance due 
him of $30.65. 

After the payment of the above balance to Armstrong, Summers 
and Wilson, and the fee of $200.00 allowed D. W. Baird, and $200.00 
for taxes, the balance due hv the administrator and the $108 left in 
Court from former distribution (in which said Mitchell legatees re¬ 
ceived their due portion, and the old creditors and Rebecca Waters 
were paid) shall be distributed as follows, viz: (1/21) one-twentv- 
first each Fleming Williams, Josiah Williams, James W. Williams, 
Mahilda Hinkle, Sallie A. McAllister, Albert Williams and 
Elijah Y. Williams (heirs of Harriet Williams) and (1/27) 
one-twenty-seventh each to Henry Williams, Warren Williams, W. 

T. Williams, .T. 8. Williams, Arthur Bays, Annie Errington, Martha 
Hinkle, John G. Swift. Admr. of Cordelia Swift, and George W. 
Maddox, Administrator of Jennie Maddox; and (1/3) one-third to 
Warren Mitchell. 


It appears from the record herein that immediately after the Act 
of Congress appropriating the sum of $128,692.22 to the plaintiff, 
and before said sum was collected, the defendants Armstrong, Sum¬ 
mers and Wilson, notified him that they claimed an interest in the 
amount which he would receive, by reason of the fact that they 
claimed that the testator, Warren Mitchell, held part of the cotton 
for them and that by his last will and testament, of which the plain¬ 
tiff was administrator, de bonis non, he had directed a settlement with 
each of them according to a memorandum which was re- 
91 ferred to in said will, and they notified the plaintiff that they 
were willing that he should pay to Pennebaker and Jones 
one-half of said fee, to-wit, $32,173.05, but they objected to the 
payment of any further amount that thereupon said Pennebaker, as 
administrator, paid to Pennebaker and Jones the sum of $32,173.05, 
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but refused to pay the other half of <aid fee solely because of the ob¬ 
jections made by the said Armstrong, Summers and Wilson, where¬ 
upon said Pennebaker and Jones instituted an action. No. 23253, 
in the Equity Branch of the Supreme Court of the District of Colum¬ 
bia against E. K. Pennebaker, Admr. &c., for the recovery of the 
other half of said fee, to-wit: $32,173.05; that on the 7th day of 
June 1005, the defendants, John A. Armstrong, Administrator, etc. 
of C. Q. Armstrong, deceased, and Henry R. Summers, Adminis¬ 
trator of W. W. Summers, and R. T. Wilson and each of them en¬ 


tered into written agreements with the firm of Pennebaker and Jones 
whereby the difference- between said parties were settled upon the 
terms and stipulations in said respective agreements set out, which 
said agreements are part of this record. And it appears that after 
the date, to-wit, June 7th, 1905, of said agreements, neither the said 
Armstrong. Summers nor W ilson made any objection to or contest 
over the payment of the fee of fifty per cent by the plaintiff to said 
Pennebaker and Jones, but in writing on June 7th 1905, consented 
thereto as in said agreements they had agreed, and that since that 
time none of them ever made any contest or objection to the pay¬ 


ment of said fee or to crediting the plaintiff with the full 
92 amount thereof. That with the consent of said Armstrong, 
Wil son and Summers, their interests were, by the final judg¬ 
ment entered herein November 9th, 1908, charged with their full 
portion of >aid Pennebaker and Jones’ fee of 50% and the plaintiff 
credited with same to which neither of them has ever objected. It 
appears that after making of said agreements between Pennebaker 
and Jones and Armstrong, Summers and Wilson, proper orders in 
said action No. *23253 in the Supreme Court of the District of Colum¬ 
bia were entered, for paying said Pennebaker and Jones’ fee and 
that under said respective agreements there was deposited on Novem¬ 
ber 8th. 1905. in the American National Bank of Washington, D. C., 
the sum of $0,840.00 to be held in accordance with the terms of 


said agreement between Pennebaker and Jones and John A. Arm¬ 


strong. administrator de bonis non of C. Q. Armstrong, deceased, 
and there was deposited in said Bank on November 8th. 1905, pur¬ 
suant to their agreement with IT. R. Summers administrator of W T . 
W . Summers, the sum of $5,115.00, the same to be held in accord¬ 
ance with the terms of said agreement dated 7th day of June, 1905, 
between the said Pennebaker and Jones and Henry R. Summers, 
administrator, de bonis non of W . W . Summers, and on the same 
day there was deposited in said American National Bank of Wash¬ 
ington, D. C.. the sum of $1,392.00 to be held in accordance with 
the terms of said agreement of June /th. 1905, between said Penne¬ 
baker and .Tones and R. T\ Wilson. Said three deposits aggregated 
the sum of 813,34/.80. Tn these amounts the residuary devisees, 
Fleming W ilson, et ah, are adjudged to have no interest 
93 whatever, but the same belonged to either Pennebaker and 
Jones or to the defendants, Armstrong, Summers and W r ilson, 
respecti\ely under and in pursuance of the agreements entered into 
between them ; which question between Pennebaker and Jones and 
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Armstrong, Summers and Wilson is not involved herein, said Penne- 
baker and Jones not being parties to this action. 

94 Petition. 

Filed August 2, 1910. 


The petition of the said Henry E. Davis shows as follows:— 

1. Prior to March 14, 1905,* the petitioner was employed by the 
above named complainants, in respect of a claim and demand of 
them the complainants, upon the above named defendant, as ad¬ 
ministrator of Warren Mitchell, late of the City of Louisville, County 
of Jefferson, in the State of Kentucky, deceased, for professional 
services rendered bv the said complainants in respect of the prosecu¬ 
tion of a claim of the said Mitchell upon the United States of 
America, for the proceeds of seven hundred and thirty-eight certain 
hales of cotton, which claim of the said Mitchell the complainants 
had procured to be allowed by Act of Congress of the said United 
States on the 24th day of February, 1905, in the sum of $128,692.22 
which claim and demand of the complainants was for a sum equal 
to fifty per centum or one-half of the said last-mentioned sum, or 
$64,346.11. As the petitioner was informed by the said complain¬ 
ants, and as the fact was, their said claim and demand was based 
upon a certain contract between the complainants and the defendant 
in that behalf, but because of certain claims and representations 
presented and made to the said defendant, by and on behalf of cer¬ 
tain persons, to wit, one 1\. T. \\ ilson, one John A. Arm- 
95 strong, administrator de bonis non of C. Q. Armstrong, de¬ 
ceased, the heirs or the next of kin of the said C. Q. Arm¬ 
strong, and one Henry R. Summers, admr. de bonis non of Walter 
W. Summers, deceased, the defendant hesitated, declined and re¬ 
fused to pay to the complainants more than one-lialf of said sum of 
$64,346.11, namely, $32,173.06, claiming and insisting upon his, 
the defendant’s right and duty to retain the remainder, to wit, the 
sum of $32,173.05 subject to the claims and representations afore¬ 
said; and the said defendant had caused and procured to be issued 
to him, and had in his possession, or subject to his control four cer¬ 
tain United States Treasury checks or warrants, for the sums of 
$64,346.11, $32,173.06, $16,086.53, and $16,086.52, respectively, 
which said check or warrant for the sum of $32,173.06, the defend¬ 
ant was willing to pay or deliver to the complainants, but which 
said three other checks or warrants the defendant intended to re¬ 
move from the District of Columbia, and the proceeds thereof to 
administer as of the estate of the said Warren Mitchell, deceased; 
and the complainants engaged and employed the petitioner, who is 
and then was an attorney and counselor at law, to give and render 
the complainants his, the petitioner’s, professional services in re¬ 
spect of the premises. Thereupon, upon and through the advice and 
services of the petitioner in the premises, the defendant paid and 
delivered to the complainants, and the complainants accepted of the 
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defendant, the said check or warrant for the sum of $32,173.06, and 
on the said March 14. 1903, the complainants filed the original bill 
in this cause, upon and after tho filing of which, such proceedings 
in the said cause were had by, through and under the services, 

96 management, and supervision of the petitioner, as that, on, 
to wit, October 6. 1905. a final decree in the said cause was 

made and passed, whereby it was adjudged, ordered and decreed, 
that of the funds in his hands, to wit, the proceeds of the said United 
States Treasury checks or warrants, aforesaid, for the sums of $43,- 
080.53 and $13,086.52, respectively, the receiver appointed in the 
said cause, should pay to the American National Bank, Washington, 
P. C.. the respective sums of $6,840. $5.1 B>.60. and $1,392, ag¬ 
gregating the sun of $13.743.60. to he held and disposed of by the 
slid Bank in accordance with and subject to the terms and condi¬ 
tions of the several stipulations filed in the said cause, and that the 
said receiver pay the remainder of the said funds in his hands, to the 
complainants, or the petitioner, their solicitor, les* any proper 
charges for costs, expenses and commissions, in the premises; and, 
conformably to the said final decree, the said receiver deposited the 
said several sum- aggregating $13,317.60. with the said American 
National Bank, and paid over the remainder aforesaid, to wit. $18,- 
824.45 to the complainants directly, and the said sum or fund of 
$13,347.60, now is in the possession of the said Bank, under the 
terms and conditions aforesaid. 

2. As in and by the original bill in the nature of a supplemental 
bill, so-called, filed in the -aid cause. March 28, 1910, by and in 
behalf of the complainant Bennehaker, surviving partner of the com¬ 
plainants Bennehaker A .Tone-, appears, such proceedings have been 

had in accordance with the stipulations aforesaid, as that the 

97 said Bennehaker. a- surviving partner, as aforesaid, is en¬ 
titled as against the said Wilson, the said Armstrong, ad¬ 
ministrator. the said heirs or next of kin of C. Q. Armstrong, de¬ 
ceased. and the said Summers, administrator, as aforesaid, to claim 
and demand of the said American National Bank, the said sum or 
fund of $13,347.60. with interest from October 6. 1905, subject, 
however, to the claim of the petitioner herein, in this petition set 
forth. 

3. On. to wit. March 22, 1905. the defendant. Administrator as 
aforesaid, instituted a suit in the Chancery Branch of the Jefferson 


Circuit Court of Kentucky, praying for a settlement of his accounts, 
as such administrator, and for his final release and discharge, and 
for all his expenses, in which suit the proceedings were had and 
orders and decrees made and passed, as in and by said original bill 
in the nature of a supplemental bill, so-called, in this cause more 
fully appears, reference thereto being had and the same being 
prayed to be considered as though herein at large set forth. 

4. Subsequently, and on, to wit. March 15, 1907, in cause No. 
26,940, in Equity, on the dockets of this Court, one .Tosiah Williams 
and others, seventeen in all, as complainants, claiming to be the 
next of kin of the said Warren Mitchell, deceased, and legatees 
named in his last will and testament, filed their bill in equity 
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against the complainants, and the defendant herein, the said Ameri¬ 
can National Bank, the said Henry R. Summers, administrator as 
aforesaid, the said R. T. Wilson, the said John A. Armstrong, ad¬ 
ministrator as aforesaid, and the said John A. Armstrong, 

98 individually and as representative of the other heirs or next 

of kin of C. Q. Armstrong, deceased, praying, among other 

things, the vacation because of fraud of the said final order or de¬ 
cree of October 6. 1905, in this cause, that the complainants herein 
be directed to return to the defendant, Pennebaker, administrator as 
aforesaid, the sum of $18,825.45 aforesaid, to be administered by the 
Courts of the State of Kentucky, and that the said American National’ 
Bank be directed to deliver to said Pennebaker, administrator the 
sum of $13,347.60, aforesaid, to be administered as aforesaid, a copy 
of which said bill, marked Exhibit II. E. D. No. 1, is filed herewith 
and prayed to be taken as part hereof. 

5. To the said bill in cause No. 26,940, in Equity as aforesaid, 
the petitioner, as solicitor for the complainants, and at their instance 
and upon their employment, filed a demurrer, whereof a copy marked 
Exhibit II. E. D. No. 2 is filed herewith and prayed to be taken as 
part hereof, and argued the said demurrer ore tenus, and, in addition, 
filed in support thereof, a memorandum, whereof a copy marked Ex¬ 
hibit II. E. D. No. 3, is filed herewith and prayed to be taken as part 
hereof. The said demurrer was, upon consideration thereof, over¬ 
ruled, and the petitioner, at the like instance and upon the like em¬ 
ployment of the said complainants, as their solicitor, prayed the Court 
of Appeals of the District of Columbia, for a special appeal, a copy of 
the petition to the said Court of Appeals in that behalf marked Ex¬ 
hibit II. E. D. No. 4. being filed herewith and prayed to be taken as 

part hereof. The said special appeal having been denied, 

99 the petitioner thereafter, as solicitor for the said complain- 

ants, and at their like instance, and on their like employ¬ 
ment, duly answered the said bill in said cause No. 26940, in Equity, 
a copy of the answer of the said complainants to the said bill, marked 
Exhibit II. E. D. No. 5, being filed herewith and prayed to be taken 
as part hereof. Thereafter the said cause, No. 26940, in Equity, 
having on October 19, 1908, been calendared for hearing, the com¬ 
plainants therein, on November 5, 1908, obtained leave to withdraw 
the said cause from the calendar, and the same thereupon was, and 
since has continued to be abandoned. All of the record and proceed¬ 
ings in the said cause No. 26940, in Equity, are hereby referred to 
and prayed to be read as part hereof. 

6. In the said suit so as aforesaid instituted on March 22, 1905, 
by the defendant herein, in the Chancery Branch of the Jefferson 
Circuit Court of Kentucky, the complainants in the said cause No. 
26940. in Equity, on the dockets of this Court, were duly made par¬ 
ties defendant, and all of the claims and alleged rights of them, the 
said complainants, in and to the estate of the said Warren Mitchell, 
deceased, were, in the said suit, finally determined and adjudicated, 
as in and by the said original bill in the nature of a supplemental 
bill, so-called, filed herein on March 28, 1910, and the Exhibits ac¬ 
companying the same, fully and at large appears; and the said com- 
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plainants, in the said cause No. 26940, in Equity, have no right, nor 
claim, in, to or upon the said sum or fund of $13,347.60, now in the 
said American National Bank. 

100 7. In the said suit of the defendant administrator, as afore¬ 
said, in the said Chancery Branch of the Jefferson Circuit 

Court of Kentucky, there was directly involved, and brought in ques¬ 
tion, the right of the complainants Pennebaker & Jones, to their 
said claim or demand for professional services in respect of the prose¬ 
cution of the claim of the said Warren Mitchell, upon the United 
States, and during the pendency of the said suit, at the instance and 
request of the complainants, comprising tlie firm of Pennebaker & 
Jones, and of the complainant Pennebaker, as surviving partner of 
the said firm, the petitioner consulted and advised with counsel for 
the said defendant in respect of the premises, and also testified as a 
witness, in behalf of the said defendant, in support of the said claim 
and demand of the complainants, and to the propriety, validity, and 
sufficiency of the proceedings on the original hill herein ; and there¬ 
after, in the said suit, in the said Chancery Branch of the Jefferson 
Circuit Court of Kentucky, and in the Court of Appeals of Ken¬ 
tucky, were had tlie proceedings set forth in and by the said original 
bill in the nature of a supplemental hill, and the Exhibits accompany¬ 
ing the same aforesaid, by reason whereof it was, in the said suit, 
by the said Supreme Court of Kentucky, finally adjudged and deter¬ 
mined that the complainants were entitled to such claim or demand 
in full, to wit. in the sum of $64,346.11. 

8. As in and by the record and proceedings in this cause, in the 
said cause No. 26040. in Equity on the dockets of this Court,’ and in 
the said suit in the Chancery Branch of the Jefferson Circuit Court of 

Kentucky, and the Court of Appeals of Kentucky appears all 

101 and singular the services of the petitioner, to. for, and in be¬ 
half of the complainants, and the complainant Pennebaker, 

surviving partner of the said firm of Pennebaker & Jones, were em¬ 
ployed, engaged and rendered in and about the adjudication of the 
right of the said firm, and the said surviving partner thereof, in and 
to the said sum of $64,346.11, and the recovery thereof from and out 
of the proceeds of the said claim of the said Warren Mitchell, de¬ 
ceased: and the said services of the petitioner were instrumental, 
efficacious, and indispensable, in and to the allowance and recovery 
of the said claim of the said complainants, and the creation of the said 
fund of $13,347.60, now in the said American National Bank, as 
aforesaid, and the preservation thereof as applicable to the payment, 
discharge and satisfaction of the said claim or demand of the com¬ 
plainants. 

9. At the time the petitioner was employed by the complainants 
in the premises, and throughout the rendition bv the petitioner of 
his services, to the complainants as aforesaid, it was expresslv under¬ 
stood and agreed by and between the complainants and the petitioner, 
that he, the petitioner, should he paid for his said sendees out of what¬ 
ever sum or sums, fund or funds, might be received, recovered, or 
realized, by or for the complainants out of the said sum, so as afore¬ 
said, allowed by the Congress of the United States, upon the claim 
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of the said Warren Mitchell, and not otherwise; and the petitioner 
has received of and from the complainants, or either of them, nothing 
whatsoever, hy way of compensation for his said services, as aforesaid. 

There was never at any time, between the complainants, or 

102 eitherofthem.andthe petitioner, anv understanding or agree¬ 
ment as to the amount of compensation to be received by the 

petitioner for his services as aforesaid, except that the petitioner 
should receive for his said services, a reasonable sum commensurate 
with the character, extent and result of his said services, and the peti¬ 
tioner alleges, avers and claims that such reasonable sum is a sum or 
amount equal to at least 25 per eent, or one-fourth, of the said sum of 
$64,346.11, or the sum of $16,086.50; aud by reason of the premises 
the petitioner claims and has a first and prior lien, superior to that of 
any other person or persons whomsoever, and however asserted or 
claimed to arise or exist, upon the said sum, or fund, of $13,347.60, 
with the interest due thereon as aforesaid, and the said sum is applica¬ 
ble, and should be applied, in payment for the petitioner’s said serv¬ 
ices, and paid to him accordingly, exclusive of and without regard to 
any other claim of what kind so-ever to or upon the said sum or fund. 

10. On, to wit, July 10, 1909, the petitioner notified the said Amer¬ 
ican National Hank, that by reason of professional services rendered 
by him as aforesaid, he, the petitioner, claimed the whole of the said 
sum, or fund, $13,347.60, with interest from October 5, 1905, and 
that he. the petitioner, has and asserted for his said claim a lien upon 
the said sum, superior to and exclusive of the claims of any of the 
parties to this cause, or any other person or persons whomsoever, 
and that he, the petitioner, would hold the said American National 
Bank liable for any disposition by it of the said fund, or any part 

thereof, or anv action bv the said bank in relation to the same, 

103 except in accordance with the petitioner’s said claim and the 

lien therefor, by the said notice made and asserted, a copy of 

the said notce being filed herewith, marked Exhibit IT. E. D. No. 6, 
and prayed to be taken as part hereof. 

11. On, to wit, July 9, 1909, one Herman W. Van Senden, filed 
herein his intervening petition, to which reference is hereby made 
claiming that one-half of the said sum of $13,347.60, is equitable as¬ 
sets in the custody of this court, and subject to its orders and decrees 
and claiming the right of him. the said Van Senden, to an equitable 
lien thereupon by reason of his diligence in the discovery of the 
same, in order that the same might be applied to the part payment 
of a certain judgment of him, the said Van Senden, against the estate 
of the complainant Jones, deceased, and the executrix thereof; which 
said petition is without merit, and states no sufficient grounds, nor 
any grounds in law, in support of the claim and contention of the 
petitioner therein; and the said Van Senden has no claim in law or 
in equity, upon the said fund of $13,347.60, or any part thereof, 
whether by reason of the matters and things in the said interv ening 
petition set forth, or any other wise, however. 

12. The said John A. Armstrong, administrator, R. T. Wilson, 
by the name of Richard T. Wilson, and Henry R. Summers, admin¬ 
istrator as aforesaid, on, to wit, July 15, 1910, answered the said 
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original bill in the nature of a supplemental bill aforesaid, setting 
up certain claims in and to the said sum or fund of $13,347.60, which 
claims, however, are. and each of them is, without merit, and 

104 are, in fact and law, precluded and finally adjudicated and dis¬ 
posed of by the opinion and judgment of the said Court of Ap¬ 
peals of Kentucky, and of the said Chancery Branch of the Jefferson 
Circuit Court of Kentucky, upon the mandat* of the said Court of 
Appeals, as appears in and by the said original bill in the nature of 
a supplemental bill, and the exhibits accompanying the same, as 
aforesaid. 

The premises considered, the petitioner, therefore, prays as follows: 
First. That process may issue to the complainant, Charles D. 
Pennebaker. surviving partner of the complainants, Elizabeth P. 
Jones, executrix of the last will and testament of the complainant 
Jones, the American National Bank. Herman W. Van Senden, John 
A. Armstrong, administrator of C. Q. Armstrong, deceased. Richard 
T. "Wilson, and TIenry R. Summers, administrator of Walter W. 
Summers, deceased, commanding them, and each of them, to appear 
to and answer the exigency of this petition. 

Secondly. That the petitioner may be adjudged to have a first and 
prior lien, superior to that of any other person or persons whomsoever, 
and however asserted or claimed to arise or exist, upon the said sum 
or fund of $13,347.60. with the interest due thereon, and to be en¬ 
titled to have and receive the said sum, and the whole thereof, in 
payment for his services, as hereinbefore set forth. 

Thirdly. That the said American National Bank may be decreed, 
ordered and directed to pay to the petitioner the said sum or fund 
of $13,347.60, with interest, without regard to any other claim 

105 of what kind soever, to or upon the said sum or fund; and 

Fourthly. That the petitioner may have such other and 
further relief in the premises as the nature of the case may require. 

HENRY E. DAVIS. 

Petitioner. 


District of Columbia, ss : 

Before me, a Notary Public in and for the District aforesaid, per¬ 
sonally appeared Henry E. Davis, who, being by me first duly sworn, 
deposes and says, that he knows the contents of the foregoing petition 
bv him subscribed, and that the statements therein made of his own 
knowledge are true, and those stated on information and belief, he 
believes to be true. 

HENRY E. DAVIS. 

Subscribed and sworn to before me this 30 dav of July, 1910. 

[seal.] EDWARD R. KIMBALL, 

Notary Public, D. C. 
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106 The Demurrer of Charles D. Pennebaker to the Petition of 

Intervention of Henry E. Davis. 

Filed Sept. 15, 1910. 

******* 

This defendant, by protestation, not confessing or acknowledging 
all or any of the matters and things in the said petition of inter¬ 
vention contained to be true in manner and form as therein set 
forth and alleged, doth demur thereto, and for cause of demurrer 
showeth that the said complainant, in and by his said petition of 
intervention has not made or stated such a case as entitles him in a 
Court of Equity to any discovery from said Charles D. Pennebaker, 
or to any relief against him as to the matters contained and set forth 
in said petition of intervention, or any of said matters. 

Wherefore, and for divers other good causes of demurrer prayed 
in said petition of intervention, this defendant doth demur thereto 
and prays the judgment of this Court whether he shall be compelled 
to make any answer to the said petition, and prays to be hence dis¬ 
missed with his reasonable costs and charges in this behalf most 
wrongfullv sustained. 

CHARLES F. CARUST, 
EUGENE A. JONES. 

Attorneys for Charles D. Pennebaker. 


107 Memorandum on Demurrer. 

Filed Nov. 8, 1911. 

******* 

It is essential to the existence of an equitable lien upon a fund, 
that its owner and his creditors shall have mutually intended the 
creditor to become vested with an interest in the fund which should 
amount to ownership protanto; and further, an agreement expressive 
of that intent, made to give it effect. 

A naked agreement to pay out of a fund is entirely expressionless 
upon the point of intent. Such an agreement may exist with the 
intent absent from or present in the minds of the parties. “But a 
mere agreement to pay out of such fund is not sufficient, some¬ 
thing more is necessary.. Trist vs. Child.” 21st Wallace, 447. 

The “something more” which is necessary, is the expression of 
the intent to vest the creditor with the interest in the fund, above 
pointed out. It seems to me that the expression of the exact equiv¬ 
alent of the foregoing proposition is found in “De Winter vs. 
Thomas,” P. C. A. 84, where the court said “It may be conceded 
that where the situation of the parties and the attendant circum¬ 
stances favor such a const ruction, an agreement to pay a certain 
percentages of a fund may be deemed to — a promise to pay the same 
out of the said fund. But where either expression is used, the intent 
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must appear that the fund itself is looked to for security.” 
108 Therefore, if the mere agreement to pay “out of the fund” 
without the expression of an intention that the creditor shall 
have an interest in the fund is insufficient to show the existence 
of an equitable lien, the pleading of only such an agreement without 
any pleading upon the point of “intent.” is insufficient to show a 
cause of action. In as much therefore, as the petition at bar is silent 
upon the point of the intent of the parties to vest the creditor with an 
interest in the fund or that he should look to the fund, it fails to 
state a cause of action and the demurrer ought to he sustained. 

So ordered. 

WRIGHT. 


109 


Dt 'crtc Dismissing Petition 


of Henry E. Davis , See. 


Filed Nov. 13, 1911. 

* * * jfc 5)5 ♦ * 


This cause coining on to he heard upon the demurrer of Charles 
D. Pennebaker to the intervening petition of Henry E. Davis, and 
having been argued and considered, it is by the Court this 13th day 
of November. 1911, 

Ordered: That said demurrer be, and the same is, hereby sus¬ 
tained and said petition be, and the same is, hereby dismissed. 

And it further appearing to the Court that the intervening peti¬ 
tion of Herman W. Van Senden has been entered dismissed of record 
by order of the attorney for the said Herman W. Van Senden, it is 

Further Ordered and Decreed, That the American National Bank 
pay forthwith to said Charles D. Pennebaker, or his attorneys of 
record the fund of Thirteen Thousand, Three Hundred and Forty- 
seven Dollars and Sixty cents ($13,347.60) now in the possession 
of said bank, together with the accumulation of interest thereon. 

WRIGHT, Justice . 


From the foregoing decree the intervening petitioner, Henry E. 
Davis, separately; and the respondents, Armstrong, Summers and 
the executors of Wilson note an appeal in open court to the Court 
of Appeals, and the bond to operate as a supersedeas is fixed at Five 
Hundred ($500.00) Dollars, and if the bond be for costs only, it 
is fixed at $100.00. 

WRIGHT. 


110 Memorandum. 

November 23, 1911.—Bond on appeal of II. E. Davis, Inter¬ 
vening Petitioner, approved and filed. 
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Assignment of Eirors Relied Upon by Appellant. 

Filed Nov. 24, 1911. 

******* 

Assignment of Errors Relied Upon by the Appellant Henry E. Davis, 

Intervening Petitioner, Separately and Specifically Stated. 

1. The Court below erred in sustaining the demurrer of the plain¬ 
tiff, Charles 1). Pennebaker, to the intervening petition of Henry 
E. Davis. 

2. The Court erred in holding that it is essential to the existence 
of an equitable lien upon a fund that its owner and his creditors 
shall have mutually intended the creditor to become vested with an 
interest in the fund which should amount to ownership pro tanto. 

3. The Court erred in holding that an agreement expressive of 
the intent referred to in the next preceding assignment of error must 
be made to give it effect. 

4. The Court erred in holding that a naked agreement to pay out 
of a fund is entirely expressionless upon the point of intent and that 
such an agreement may exist with the intent absent from the minds 
of the parties. 

5. The Court erred in holding that in addition to the 

111 agreement to pay out of a fund there is necessary the ex¬ 
pression of the intent to vest the creditor with the interest 

in the fund and that such intent mav not be collected from the 
situation of the parties and the attendant circumstances. 

f>. The Court erred in not holding that the situation of the in¬ 
tervening petitioner to the original plaintiffs and the circumstances 
attendant upon the understanding and agreement between the said 
petitioner and the said plaintiffs involved and constituted the ex¬ 
pression of an intent that the intervening petitioner should be paid 
out of the fund in question and should in that behalf and for that 
purpose have an interest and a lien upon said fund. 

7. The Court erred in holding that the situation of the intervening 
petitioner to the original plaintiffs and the circumstances attendant 
upon the understanding and agreement between the said petitioner 
and the said plaintiffs did not involve and constitute the expression 
of an intent that the intervening petitioner should be paid out of 
the fund in question and should in that behalf and for that purpose 
have no interest in and lien upon said fund. 

8. The Court erred in holding that the said intervening petition 
is silent upon the point of the intent of the parties to vest the said 
intervening petitioner with an interest in said fund or that he, the 

intervening petitioner, should look to the said fund. 

112 9. The Court erred in not overruling the said demurrer 
to the said intervening petition. 

10. The Court erred in not sustaining said intervening petition 
and granting said intervening petitioner the relief thereby prayed. 

R. ROSS PERRY AND SON, 
Attorneys for said Intervening Petitioner . 
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113 Direction* to Clerk for Preparation of Transcript of Record. 

Filed November 27, 1911. 

* * * * * * * 

To the Clerk of the Supreme Court of the District of Columbia: 

As attorneys for Iienrv E. Davis, intervening petitioner in tlie 
above entitled cause, we hereby designate the following particular 
part- of the proceedings in the above entitled cause to be incorpora¬ 
tion in the transcript of record of his, said intervening petitioner's 
appeal to the Court of Appeals of the District of Columbia from the 
decree of Mr. Justice W right sustaining the demurrer of the plaintiff, 
Charles D. Pcnnebaker, to the said intervening petition:— 

1. The original bill (omitting exhibits thereto) in above entitled 
c.. -e tiled March 14. 1905. 

2. Order of Court appointing Adams D. Raub receiver in above 
entitled cause. 

3. Stipulation in above entitled came between plaintiff and R. T. 
Wilson filed October >. 1905. and certificate of Clerk of the Court that 
similar stipulation- identical with the above save as to amounts and 
parties, were tiled <>u the same day between plaintiff and Armstrong, 
administrator, and Summers, administrator. 

4. Decree of the Court in said cause of October 5. 190o, being final 

decree on the original hill in said cause. 

114 5. Intervening petition of Henry E. Davis filed August 2, 
1910 (omitting exhibits). 

0. Demurrer of plaintiff Charles D. Pcnnebaker to said inter¬ 
vening petition filed September In. 1910. 

7. Decree of the Court of November 13. 1911, sustaining the said 
demurrer and li-mis-ing the sai 1 intervening petition. 

5. Opinion of the Court in sustaining the said demurrer. 

9. Memorandum of filing and approving of bond on appeal of 
said intervening petitioner. 

10. Assignment of errors. 

11. This designation. 

Respect full v, 

R. ROSS PERRY AND SON, 

Attorneys for said Intervening Petitioner. 


115 To the Clerk of the Supreme Court of the District of Co¬ 
lumbia : 

As attorneys for Charles 1). Pennebaker, we hereby designate the 
following parts of the proceedings in the above entitled cause to be 
incorporated m the transcript of record on the appeal of IIenr\ E. 
Davis from the decree of Mr. Justice Wright sustaining the de¬ 
murrer of the plaintiff. Charles D. Pennebaker, to wit, the amended 
and supplemental bill filed March 28. 1910, together with exhibits 

C ' D ' aI ' d E ' CHAS. F. CATiUSI, 

EUGENE A. JONES, 

Attorneys for Charles D. Pennebaker. 
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116 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
115, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein fileci, copies of which are 
made part of this transcript, in Equity cause No. 25253, wherein 
John Paul Jones, et. al. &c. are Complainants and Elliott Iv. Penne- 
baker, Admr. d. b. n. c. t. a. <£c., is Defendant, as the same remains 
upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
30th dav of December, 1911. 

[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, Clerk, 

By ALF. G. BUHRMAN, 

Ass’t Cl’k. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2378. Henry E. Davis, Intervening Petitioner, appellants, vs. 
Charles D. Pennebaker, &c. and No. 2379. Henry R. Summers, 
Administrator &c., et al., vs. Charles D. Pennebaker. &c. Court of 
Appeals, District of Columbia. Filed Dec. 30, 1911. Henry W. 
Hodges, clerk. 


117 Addition to Record per Stipulation of Counsel. 

Court of Appeals, District of Columbia. 

January 12, 1912. 

No. 2379. 

Henry R. Summers, etc., et al., Appellants, 

vs. 

Charles D. Pennebaker et al., Appellees. 

Stipulation. 

It is stipulated by and between counsel herein that the entry of 
“November 23, 1911, Bond on appeal, Defendant No. 7, approved 
and filed,” and Assignment of Error, filed December 8, 1911, to the 
following tenor and effect: 

“Assignment of error relied upon by the appellants John A. Arm¬ 
strong, administrator of C. Q. Armstrong, deceased, Henry R. Sum¬ 
mers, administrator of Walter W. Summers, deceased, Marshall 

8—2378a 
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Orme Wilson, Richard T. Wilson, Jr., and James M. Edwards, ex¬ 
ecutors of R. T. Wilson, deceased, respondents herein, separately and 
specifically stated as to the decree of November 13th, 1911. 

1. The Court erred in holding that Charles D. Pennebaker, as 
surviving member of the firm of Pennebaker and Jones, was entitled 
to the fund of $13,847.60, with the accretions of interest thereon, 
now on deposit in the American National Bank. 

2. The Court erred in directing that the aforesaid sum be paid 
over forthwith to Charles I). Pennebaker, as surviving member of 
the firm of Pennebaker and Jones. 

3. The Court — in not holding that the respondents were entitled 
to the aforesaid fund, together with the accretions of interest thereon, 
free and discharged of any and all claims whatsoever. 

4. The Court erred in not passing a decree directing that the afore¬ 
said fund be turned over to these respondents. 

The Court erred in not granting the relief prayed for by these 
respondents in their answer and cross bill filed herein. 

E. HILTON JACKSON. 


118 be printed as a part of the record herein. These appeals are 
from the same Equity Cause No. 25253, and will be heard to¬ 
gether in this Court. 


E. HILTON JACKSON, 
Attorney for John A. Armstrong, Adm. of 
C. Q. Armstrong, Deceased; Henry R. 
Summers, Adm. of Walter IP. Summers, 
Deceased; Marshall Orme Wilson, Richard 
T. Wilson, Jr., and James M. Edwards , 
Executors of R. T. Wilson, Deceased. 
EUGENE A. JONES, 
Attorney for Charles D. Pennebaker. 


[Endorsed:] Court of Appeals, District of Columbia, January, 
1912. 2379. Henry R. Summers et al., appellants, vs. Charles 

D. Pennebaker et ah, appellees. Addition to Record per Stipulation 
of Counsel. Court of Appeals, District of Columbia. Filed Jan. 18. 
1912. Henry W. Hodges, Clerk. 






JANUARY TERM. 1912 


John A. Armstrong, administrator of 
C. Q. Armstrong, deceased; Henry 
R. Summers, administrator of Wai ¬ 
ter W. Summers, deceased, Mar¬ 
shall Orme Wilson, Richard T. 
Wilson, Jr., and James M. Edwards, 
Executors of the Estate of R. T. 
Wilson, deceased, Appellants , 

vs. ■ C \ 

Charles D. Pennebaker, surviving 
member of the firm of Pennebaker 
& Jones, Henry E. Davis, and the 
American National Bank or 
Washington, District of Colum¬ 
bia, 

and 

Henry R. Summers, administrator of 
W. W. Summers. John A. Arm¬ 
strong, administrator of C. Q. Arm¬ 
strong, deceased, and Marshall 
Orme Wilson, Richard T. Wil¬ 
son, and James M, Edwards, 
executors of RichArd T. Wilson, de¬ 
ceased, Appellants , 

vs. 

Charles D. Pennebaker, surviving 
partner of the firm of Pennebaker 
& Jones. 


E. Hilton Jackson, Stanley D. Pearce, 

Attorneys for Appellants , 
Armstrong, Summers and IVilson, 








11 lie Girl of Aieals of lie District of Goloilia. 


JANUARY TERM, 11)12. 


John A. Armstrong, administrator of 
C. O. Armstrong, deceased, Henry 
R. Summers, administrator of WAL¬ 
TER W. Summers, deceased, Mar¬ 
shall Orme Wilson, Richard T. 
Wilson, Jr., and James M. Edwards, 
Executors of the Estate of R. T. 
Wilson, deceased. Appellants , 

vs. 




r No. 2377. 


Charles D. Pennebaker. surviving 
member of the firm of Pennebaker 
& Jones, Henry E. Davis, and the 
American National Bank of 
Washington, District of Colum¬ 


bia, 


and 

Henry R. Summers, administrator oF 
W. W. Summers, John A. Arm¬ 
strong, administrator of C. Q. Arm¬ 
strong, deceased, and Marshall 
Orme Wilson, Richard T. Wil¬ 
son, Jr., and James M. Edwards, 
executors of Richard T. Wilson, de¬ 
ceased, Appellants , 

vs. 

Charles D. Pennebaker, surviving 
partner of the firm of Pennebaker 
& Jones. 


No. 2370. 


This brief will be based upon both of the records in 
the above entitled appeals for the following reasons: 
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1. These two appeals, as well as the Davis appeal Xo. 
237 s . are from the same Equity Cause Xo. 25,253, and 
together involve the integrity of the two decrees in said 
Cause entered respectively on October 0. 1011, and No- 
vember 13. It'll. lx>th relating to the ownership of a 
certain fund in the American Xational Bank of this city. 

2. By stipulation of counsel in Appeal Xo. 2377, page 
125, certain parts of the record necessary to a hearing 
of A.ppeal Xo. 23,77. were omitted, for the reason that 
said omitted parts, as in said stipulation set forth, ap¬ 
peared in Appeal Xo. 23 7 s . and for the further reason 
that, said appeals being from the same Equity Cause, 
would he heard together in this Court. 

5. It would only be necessary for this Court to con¬ 
sider the Davis Appeal Xo. 23 7s in the event of the af¬ 
firmance of Appeal Xo. 2377, for the reason that said 
Davis in his intervening petition claims only in the right 
of Charles I). Pennebaker, the appellee in the several ap¬ 
peals herein, and, in the event this Court should hold the 
appellants Armstrong-Summers and Wilson entitled to 
the fund in controversy, there would be no occasion for 
this Court to dispose of the Davis appeal. 

Hereafter when the record is referred to. the refer¬ 
ence will be to Appeal Xo. 2377, unless the record in 
2378 is specifically cited as a reference. 


STATEMEXT AXD BRIEF OF APPELLAXTS 
ARMSTROXG, SUMMERS AND WILSON. 


These appeals are from two decrees, in effect one, in 
proceedings, supplemental to an equity suit, instituted by 
Pennebaker & Jones, of which respondent, Pennebaker 
is the surviving partner, on March 14, 1005. 
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The only question involved herein, is the construc¬ 
tion of three certain contracts, in effect one, entered into 
between the appellants and the appellee and his deceased 
partner Jones, on June <>, IDO,"). (R., 10-14.) 


THE ORIGINAL RILL. 

On March 14. 100."), Pennebaker & Jones bled in the 
Supreme Court of the District of Columbia, their original 
bill in equity, against Elliot K. Pennebaker, administra¬ 
tor, etc., of Warren Mitchell, deceased. (R., 1.) This 
bill has only incidental bearing on this appeal: it recites 
that Pennebaker & Jones were Attorneys at Law in the 
City of Washington.* That one Warren Mitchell, of 
Louisville, Kentucky, died on March 6, 1889, leaving a 
last will which directed his executor to prosecute a cer¬ 
tain claim against the United States for the proceeds of 
the seizure and sale by said Government during the Civil 
War, of 738 bales of cotton. 

That such executor died without accomplishing such 
results. That Elliot K. Pennebaker, a resident of Louis¬ 
ville, Kentucky, was subsequently appointed administra¬ 
tor, etc., of said estate and entered into a contract with 
Pennebaker & Jones for the prosecution of said claim be¬ 
fore Congress, therein agreeing to a contingent fee to 
said attorneys of 50 per cent of any recovery. That on 
February 24th. 1905, said Pennebaker & Jones, had se¬ 
cured an appropriation to said administrator of $128,- 
092.22. That said administrator consenting to and pay¬ 
ing complainant one-half of their said fee, or $32,173.06, 
had refused to pay the balance. Wherefore complainant 
prayed injunction, receiver of the warrant pending said 
suit, etc. 
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ANSWER OF E. K. PEXXEBAKER, ADMINIS¬ 
TRATOR. 

On October <’>. 11H)r». defendant Pennebaker, Adm., bled 
liis answer ( R.. ). which in effect set up that after the 

appropriation in question, two of appellants here. John 
A. Armstrong, Adm.. etc., and R. T. Wilson, had made 
objections to the payment of the fee of Pennebaker & 
Jones, on the ground that it was unreasonable in amount; 
that said new claimants “claimed to be interested" in the 
estate of Warren Mitchell and in the fund in question by 
virtue of a provision of a certain memorandum referred 
to in Warren Mitchell’s will, and executed in his life 
time, which gave them such rights, based on which right 
said objection was urged. 

That due to such objections, by persons representing 
such “claims" of Armstrong and Wilson said adminis¬ 
trator had refused to make full settlement to Pennebaker 
X Jones. 


THE CONTRACTS. 

On the same day, to-wit, October (5, 1005. the contracts 
w hose construction is here the primary question of dis¬ 
pute. theretofore executed on June 0, 1905, between 
Pennebaker X Jones and these appellants, were bled in 
said cause. 

These contracts are all identical in provision with the 
one set out on page 10 of Record, between Summers, 
Adm., and Pennebaker X Jones, which provided for the 
conditional deposit of $5,115.60, while the one with R. T. 
Wilson provided for a conditional deposit of $1,392.00, 
and the one with Armstrong. Adm., provided for a like 
deposit of $6,840.00. (R., 14.) 
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ORDER OE OCTOBER fi. 1005. 

On the same day, October (>, 1005, tlie respective de¬ 
posits, provided for in the contract, were ordered by the 
Court to he deposited in the American National Bank of 
Washington, D. C. (R., 0.) 

COMPLAINANT’S SUPPLEMENTAL BILL. 

On November 1st, 1000, an original bill in the nature 
of a supplemental bill was filed. (R., 14. ) By reason 
of subsequent tiling of amended bill, the original supple¬ 
mental bill is not set out. 

ANSWER OF AMERICAN NATIONAL BANK. 

On December 15th, 1000, the American National Bank 
of Washington, D. C., defendant in complainant’s sup¬ 
plemental bill, filed its answer admitting possession of the 
deposit provided in the above contract, and averring its 
willingness to pay the same to whomsoever the Court 
might decree. ( R., 14.) 

COMPLAINANT’S AMENDED SUPPLEMENTAL 

BILL. 

On March 28, 1010, complainant, Charles D. Penne- 
baker, as surviving partner, etc., filed his amended sup¬ 
plemental bill. (R., No. 2378, p. 11.) It is a volumi¬ 
nous document. 

In legal effect, however, it pleaded that these appel¬ 
lants had failed to perform the conditions as set forth in 
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said contracts, in that while conceding that appellant had 
established in the Kentucky Courts, a claim of interest in 
the cotton appropriation, and in the estate of Warren 
Mitchell, to the full extent of their original contention, 
still they had done so only as legatees under the will of 
Warren Mitchell, and had failed to establish such claim 
and contention, exclusively in the right of ereditors of 
said estate, as complainants averred such contracts re¬ 
quired. By reason of such alleged failure of perform¬ 
ance by appellants of the condition of said contracts com¬ 
plainants prayed decree for the fund on de|>osit in the 
American National Bank. 


RESPONDENTS* ANSWER AND CROSS BILL. 


This was tiled July l.“>, BHO. ( R., :J0. ) In effect it 
denied the construction which complainant put upon the 
contracts and averred that the condition thereof was that 


respondents establish in the Courts of Kentuckv, their 
claim of interest in the estate of Warren Mitchell, and in 


the appropriation in question, without reference to the 
character of the right in which said interest was estab¬ 
lished; that respondents had performed said condition; 
that they had prosecuted in the Courts of Kentucky their 
claims and contentions against the estate of Warren 
Mitchell; that the Kentucky Court had fully upheld all 
claims and contentions which res|x>ndents undertook to 
establish. 


Wherefore said conditions having been performed, ap¬ 
pellants prayed for a decree for the funds in the Ameri¬ 
can National Bank. 


By stipulation, the above answer is also to be given 
the effect of a cross bill for affirmative relief. (R., 48.) 
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INTERVENING PETITION OE HENRY E. DAVIS. 


On August 2. 1010, Henry E. Davis filed liis inter¬ 
vening petition. (R., No. 2:51s, p. 47.) This petition 
does not concern the merits of the contention of appel¬ 
lants herein, since it is only, in effect, an equitable at¬ 
tachment of the interest, if any. of C. D. Pennebaker, 
surviving partner, eta. in the deposit. The petition sets 
up services renderecf/^etitioner b^f’ennebaker & Jones, 
by reason whereof, rennebaker & Jones interest in the 
deposit, if any, is subject in equity to respondent in sat¬ 
isfaction. 


QUESTIONS HERE IN CONTROVERSY. 

The only question here in controversy, which involves 
these apiiellants is whether the condition of the contracts 
of June 7, 1005, permitted them to establish their claim 
of interest in or against the estate of Warren Mitchell, as 
legatees or beneficiaries of a trust, or restricted them to 
proof only of a claim as “ creditors ” of such estate 

CIRCUMSTANCES SURROUNDING THE ENE- 
CUTION OE THE CONTRACTS. 

At complainants' instance, oral and written testimony 
was adduced as to the status of the parties, and the sur¬ 
rounding circumstances under which the contracts were 
executed. There is little or no dispute as to such testi¬ 
mony. 

Pennebaker & Jones had secured a contract from al¬ 
most all of the Mitchell heirs, but not from the appellants 
here, for a 50 per cent contingent fee if the former se- 
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cured an appropriation in satisfaction of Mitchell’s cot¬ 
ton claim against the Government. The appropriation was 
secured bv Act of Congress February 24. 1905, in the 
amount of $128,092.22. However, before the Mitchell 
Adm. could pay the agreed fee to Pennebaker & Jones, 
the Appellants here, who had not been parties to the fee 
contract, protested to the administrator that a fee in ex¬ 
cess of 25 per cent was unreasonable in amount, and ob¬ 
jected to his paying a fee in excess of such percentage. 
Appellants' claim of interest in the estate of Warren 
Mitchell, under which they made their protest and ob¬ 
jection, was based on the will of Warren Mitchell pro¬ 
bated in 188— and on a memorandum, which appellants 
claimed was referred to therein, and made a part thereof, 
which had never been probated, either with the will or 
separately. 

By reason of appellants’ objections and contentions, 
the administrator refused to pay Pennebaker & Jones’ fee 
in excess of twenty-five per cent, and the latter in March. 
1905, filed the original suit in Washington against the 
administrator, to recover their full fifty per cent fee. 

Here the administrator drops out. and throughout the 
spring of 1905, repeated negotiations ensued between 
Pennebaker & Jones and appellants’ attorneys, over the 
latter's above objections. 

Over the amount of any compromise fee, the parties 
had little or no difficulty; it was over the right of appel¬ 
lants to object at all, that the main controversy waged. 
Appellants produced the memorandum and asserted it 
gave them a right under the will of Warren Mitchell, and 
even if it did not. still they were entitled to claim as bene¬ 
ficiaries of an express trust. (R., 52-3, 105, 88, 89.) 
Pennebaker & Jones denied the testamentary efifect of the 
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unprobatecl memorandum, denied its identity with the 
one referred to in the will, questioned any such interest 
in the estate of Warren Mitchell on behalf of appellants, 
as entitled the latter to make any objection to Pennebaker 
& Jones’ fee. ( R., 104, 10."), 88.) 

The memorandum and its legal effect, was the princi¬ 
pal point of discussion and controversy. ( R., 53, 02, GO, 
70, 88, 104-5.) 

It was also extensively referred to in Pennebaker & 
Jones’ contemporaneous correspondence, as the basis of 
appellants' “claim." (R., 90, 91, 92.) 

Neither party would yield to the other, in regard to 
these controversies. ( R., 100.) 

In these negotiations, appellants never claimed as 
“creditors" of the estate of Warren Mitchell; there was 
no discussion of such a possible right. (R., 91, 92, 97.) 

In the meantime, in March. 1905, the administrator 
had filed his suit in the Kentucky Court, to settle Warren 
Mitchell’s estate. Appellants were made defendants 
therein. Their contention of interest was interchange¬ 
ably referred to in the administrator’s bill, as an “inter¬ 
est in" the estate of W arren Mitchell, and a “claim 
against" such estate. Such “alleged claims" appellants 
were called on to prove or be forever barred. (R., 115.) 

After this suit was filed, the negotiations between Pen¬ 
nebaker & Jones and appellants, continued without change 
in respective contentions, till June 7, 1905, when the con¬ 
tracts in question were executed in Louisville, Ivy. 

THE PERFORMANCE OF THE CONDITIONS OF 

THE CONTRACTS. 

After the contracts were executed, appellants pro¬ 
ceeded to prosecute in the above mentioned Kentucky 
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suit, their claims of interest in the estate of Warren 
Mitchell, and therein on November 0th, 1008, the Louis¬ 
ville Chancery Court entered its final decree. (R., 17.) 
In this decree the Court found that the United States Gov¬ 
ernment. in December, 1804. seized Ids bales of cotton 
then in possession of the deceased Warren Mitchell; that 
200 of said bales were held by him for C. O. Armstrong, 
144 for W. \Y. Summers, and 40 for R. T. Wilson. That 
after said seizure, and until his death. Mitchell prose¬ 
cuted a single claim against the Government for the 738 
bales of cotton, on behalf of himself and of Armstrong, 
Summers and Wilson. That by his will he provided that 
if an appropriation for said cotton could lx? obtained, the 
same was to be divided in accordance with the memoran¬ 
dum attached thereto. That the memorandum pro¬ 
duced by Armstrong. Summers and Wilson was the mem¬ 


orandum referred to in the will, and was a part thereof. 
The memorandum was set out in length in said decree. 
( R., I s . ) The latter recites the facts found by the Court 
as above. The Court finds and adjudges that after pay¬ 
ment of expenses of collection, Armstrong was entitled 
to 200/ IDS; W. W. Summers 140/7 38; and R. T. Wil¬ 
son to 40/738, each respectively, of the $128,<>02.22. ap¬ 


propriated. 

An appeal by the Mitchell heirs from the finding be¬ 
low, in favor of Armstrong, Summers and Wilson, was 
affirmed. ( R., Xo. 2370, p. 3(1.) 

On appeal by the administrator from certain parts of 
the decree below, disallowing certain credits, the Ken- 
tuckv Court of Appeals handed down two opinions, one 
on June is, 1000 ( R.. 2370. p. 20 ), the other a “modify¬ 
ing and extending” opinion, on December 17, 1000. (R., 

2370, p. 37.) As far as bears on this controversy, the 
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Court in its first opinion, held the memorandum a part 
of the will; that thereunder Armstrong, Summers and 
\\ ilson, were entitled to an interest in the estate of War¬ 
ren Mitchell. (R., 2379, p. 34, 30.) 

The Court further found that during his life time, War¬ 
ren Mitchell held and prosecuted the claim in the same 
trust for Armstrong, Summers and W ilson, as he after¬ 
wards incorporated into his will. ( R., 2870, p. 34.) 

In its second opinion of December 17. 1909, the Ken¬ 
tucky Court of Appeals, again affirmed the claim and 
contention of interest of Armstrong, Summers and Wil- 
son, decreeing after deducting certain expenses, “.2710 
should be paid to the heirs of C. O. Armstrong; .0542 
to R. T. Wilson, and . 1S9 7 to \V. W. Summers, as di¬ 
rected in the opinion herein, and authorized by the mem¬ 
orandum attached to and made a part of the zeill." (R., 
2379, p. 38.) The cause was remanded on issues not 
here in controversy. 

On remanding of the cause, on March 28, 1910, the 
Chancery Court of Louisville, Kentucky, entered a final 
decree, in which the Court again found the same facts, 
and decreed to appellants the same interest as in the orig¬ 
inal decree, and as affirmed by the Court of Appeals. 
(R., 2379, p. 40. ) 

This last decree was never appealed from nor super¬ 
seded. 


DECREE OF SUPREME COURT OF THE DIS¬ 
TRICT OF COLUMBIA, OCTOBER 0, 1911. 


On the above pleadings and evidence, this cause, as be¬ 
tween the complainant, Charles D. Pennebaker, etc., and 
the appellants, was submitted to the Supreme Court, 
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which, on October 0, 101 1. entered its decree adverse to 
appellants. ( R.. 101). ) 

Under this decree, the finding was:— 

“That the respondents Armstrong. Summers and 
W ilson, have tailed to establish the claim against 
the estate of Warren Mitchel deceased, within the 
full intent and meaning of the several stipulations. 


The decree was that the whole fund in the American 
National Bank was “the property of complainant (Pen- 
nebaker) free and discharged of any and all claim upon 
the part of" appellants. That the decree, in so far as 
concerned the issttes between the appellants, “said Ann- 
strong, Summers and Wilson." and the complainant, “is 
intended and declared to be final adjudication of their 
rights in said fund." 

To this decree, appellants noted in open court, a gen¬ 
eral appeal, and an appeal bond was fixed in the sum of 
$20,000. (R., 110.) On October 12. 1011, appellant 

filed a petition for rehearing from the decree of October 
0. ( R., 111.) Likewise a motion to modify such order 

and decree as to bond. ( R., 110.) 

On October 20, an order of special hearing of this pe¬ 
tition and motion was entered. (R., 111.) On Octo¬ 
ber 2s. a supplemental petition for rehearing was filed by 
these appellants, to which was attached a duly certified 
copy of the bill, filed in the settlement suit instituted by 
Elliot K. Pennebaker, Adm., etc., in the Louisville Chan- 
cerv Court in March. 1005. which appellants prayed would 
be considered and admitted in evidence on such rehear¬ 
ing. (R.. 112.) 

On October .*50, 1011. complainant bled his motion to 
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strike out the original and supplemental petition for re¬ 
hearing (R.. US), which was overruled. October 31. 
1011. (R., 119.) 

The Court on the same day, October 31, 1911, con¬ 
sidered said petition for rehearing, denying the same, 
then further overruling appellants' motion to modify the 
judgment of October 0, 1911, as to bond, except in so far 
as to provide that said bond as fixed by the Court might 
be executed by any of appellants, at which time, appel¬ 
lants further noted a general appeal from the decree of 
October G, 1911. (R., 119.) 

Supersedeas and appeal bond was tiled and approved 
November 1st, 1911. (R., 120.) 

On November 13, 1911, the Court sustained a demur¬ 
rer by Pennebaker & Jones, to the intervening petition of 
Henry E. Davis (R., 237s, p. 54), and entered final de¬ 
cree for complainant directing the payment to him of 
the funds in the American National Bank. From this de¬ 
cree, these appellants, and Henry E. Davis, noted in open 
court, a general appeal to this Court. Supersedeas bond 
was fixed as to these appellants at $500 ( R., 2378, p. 54), 
which was duly executed, filed and approved by the Court 
on November 23, 1911. ( R., 2378, p. 57.) 

ASSIGNMENT OE ERROR. 

(R., 121.) 

1. The Court below erred in its finding of fact that 
the respondents John A. Armstrong, administrator of C. 
O. Armstrong, deceased, Henry R. Summers, adminis¬ 
trator of Walter \V. Summers, deceased, Marshall Orme 
Wilson, Richard T. Wilson, Jr., and James H. Edwards, 
executors of R. T. Wilson, deceased, failed to establish 
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a claim against the estate of W arren Mitchell, deceased, 
within the true intent and meaning of the several stiptt- 
lations of June 7. P.MW entered into between the firm of 
Pennehaker (X: Jones and these respondents. 

2. The Court erred in decreeing that the complainant 
Charles I). Pennehaker, surviving member of the firm of 
Pennehaker & Jones, is entitled to the fund of $1 T : >47.(>0, 
with its accretions of interest, now on deposit in the 
American National Hank of Washington, 1). C., and di¬ 
recting payment thereof to sa.id complainant. 

d. The Court erred in its finding and decree that 
Charles I). Pennehaker. surviving member of the firm of 
Pennehaker & Jones, is entitled to receive the aforesaid 
fund free and discharged of any and all claims upon the 
part of these respondents as aforesaid. 

4. The Court erred in granting the relief prayed in the 
amended and supplemental hill of Charles 1). Pennehaker, 
surviving member of tlie firm of Pennehaker & Jones. 

r». 'fhe Court erred in failing and refusing to find and 
decree that the conditions of the aforesaid contracts of 
June 7. on the part of the respondents Armstrong, 

Summers and Wilson, to he performed, had been well, 
truly and fully performed by them. 

(>. The Court erred in not holding that the aforesaid 
fund and interest and every part thereof was the property 
of the respondents herein in the proportions fixed by the 
three contracts of June 7, 100.“>, free and discharged of 
any and all claims on the part of Charles 14. Pennehaker, 
as surviving member of the firm of Pennehaker & Jones 
and free and discharged from any and all claims of any 
person or persons whatsoever. 

7. The Court erred in failing and refusing to decree 
that the aforesaid fund and interest accrued thereon, and 
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each and every part thereof, be paid to respondents in the 
amounts and proportions as fixed by said contracts of 
June 7, 1905. 

S. The Court erred in not dismissing the amended and 
supplemental bill of Charles I). Pennebaker, as surviving 
member of the firm of Pennebaker & Jones. 

9. The Court erred in not granting the relief prayed 
for by these respondents in their answer and cross bill 
filed herein. 


ASSIGNMENT OF ERROR APPEAL FROM DE¬ 
CREE OF NOVEMBER 19. 1911. 

(R., 2978, p. 57). 

1. The Court erred in holding that Charles D. Penne¬ 
baker. as surviving member of the firm of Pennebaker & 
Jones was entitled to the fund of $19,947.00, with the 
accretions of interest thereon, now on deposit in the 
American National Bank. 

2. The Court erred in directing that the aforesaid sum 
be paid over forthwith to Charles D. Pennebaker, as sur¬ 
viving member of the firm of Pennebaker & Jones. 

9. The Court erred in not holding that the respondents 
were entitled to the aforesaid fund, together with the 
accretions of interest thereon, free and discharged of any 
and all claims whatsoever. 

4. The Court erred in not passing a decree directing 
that the aforesaid fund l>e turned over to these respon¬ 
dents. . 

5. The Court erred in not granting the relief prayed 
for by these respondents in their answer and cross bill 
filed herein. 


I/ 




POIXTS AX!) AUTHORITIES. 


I. 

The (jcncral intent of the contracts of June 7. 1907> 
(R.. HU. is that appellants were entitled to the fund in 
the American National Bank, upon condition that they 
establish their claim of interest in the estate of Warren 
Mitchell, deceased, either as legatees, or as beneficiaries 
of a trust declared by decedent. The general intent gov¬ 
erns even though particular words be given a different 
meaning from that ordinarily applied. 

Hammond v. Mason, 92 U. S.. 724. 

First National Bank v. Home Bank, 21 Wall, 
294. 

May v. Rice, 101 U. S., 231. 

Merry ford v. Davis. 102 U. S., 235. 

II. 

The contracts obligated appellants to establish their 
claim against the estate of Warren Mitchell, as a condi¬ 
tion to their right to the fund. The contracts define this 
claim as one in the alternative, either to a legacy or in a 
declared trust. The Kentucky judgments sustained both 
contentions. To deny that the conditions of the contract 
are performed is to eliminate these definitive provisions, 
contrary to the well settled rule, that contracts are to be 
construed so as to give effect to every part of the instru¬ 
ment if possible: and so as to avoid rendering portions 
of it contradictory and inoperative. 

Ladd v. Ladd, 8 How. (U. S.), 10, 28. 

Green County v. Ouinlan, 211 U. S., 582. 

Green County v. Thomas Exc., 211 U. S., 598. 
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III. 

The word “claim" as it appears in die condition of the 
contract standing alone, is the broadest word known to 
the law: it mav indicate the status of the right or define 
the riylit itself. 

Beach’s Appeal, 76 Conn., 118, 125. 

IV. 


The word “claim." as indicating "status," is often used 
in the sense of “assertion." 


Ovirs v. Jennings. 6 Daly, 434, 44(1. 

Vulcan Iron Works v. Edwards, 27 Or., 563. 
Appeal of Beach, supra. 

Hill v. Henry. 57 Atlantic, 554, 555. 


People v. Cdover, 141 Cal., 233. 

Sheldon v. Gage (Neb.), 98 N. W.. 1045. 


V. 


The word “claim" as indicating the right itself, in its 
usual and ordinary meaning, is broadly inclusive of all 
character of rights, w ithout limitation. 


Vedder v. Vedder, 1 Denio, 257. 
Prigg v. Penn, 16 Pet., 539. 

VI. 


In construing instruments, except where changed by 
context, words are to be given their plain, ordinary and 
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« 

popular meaning, not a technical and limited construc¬ 
tion. 


Moran v. Prather. 23 Wall, 402, 400. 

Florida Central Railroad v. Schulte, 103 U. S., 
1 is, 14n. 

Standard etc.. Ins. Co. v. McXultv (C. C. A.), 
17>7 Fed., 224. 

Md. Casualty Co. v. Finch (C. C. A.), 147 
Fed.. 388. 

Fitzgerald v. Rapid Citv Bank (C. C. A. ), 114 
Fed.. 474. 

Butte etc.. Co. v. Montana, etc. (C. C. A.), 121 
Fed., 7)24. 


VII. 


The proceeding instituted by F«. 1\. Pennebaker, Adm., 
in March, 1011. and with reference to which these con¬ 
tracts were drawn, was in effect an interpleader proceed¬ 
ing. 


Maclennon on Interpleader, 1. c., 341. 

Langden Equitable lurisprudence 2nd Ed., p. 
170. 

See also the bill. ( R., 114.) 

VIII. 

In interpleader law. the usual and ordinary term ap¬ 
plied to designate the right of the parties respondent in 
the bill, is the general term “claim,’’ regardless of what 
may lx? the particular character of the right on which 
such “claim" is based. 

Maclennon Interpleader, 1001, 1. e. 118. and 
Chap. IV, V. 
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IX. 

The same principle applies in interpleader suits for or 
incident to the settlement of decedent's estate, where the 
term “claim" is used interchangeably to generally de¬ 
scribe and include the right of legatees, distributees, bene¬ 
ficiaries of trust, etc. 

Osborne v. Taylor's Adm., 12 Grat., 117. 

1st Presbyterian Soc. v. 1st Presbyterian So¬ 
ciety, 2.7 Ohio State, 128. 

1st Natl. Bank v. Beebe (Ohio), 70 N. W., 487, 


The term “claim" was used by the Kentucky court to 
indicate appellant’s right as legatee (R.. 2379, p. 37); it 
is likewise so used in the bill filed in such action. (R., 
114.) Likewise in the answer of Pennebaker, Adm., 
to the original bill of Pennebaker & Jones, filed in the 
Supreme Court of the District of Columbia, October 0, 
1905. (R., 8.) 


XI. 

In proceedings in the administration of estates of de¬ 
cedents the word “claim" and “claim against" a dece¬ 
dent’s estate, appearing in ivrittcn instruments, have with¬ 
out distinction, been construed to include the rights of; 

1. Legatee: 

Horton's appeal, 38 Penn. St., 294. 

Murphy v. Murphy, 00 N. Y. Sup., 1009, af¬ 
firmed 167 N. Y., 004. 


2. Of heir ami distributee: 


Daniels v. Pratt, 14:1 Mass., 210. 

XII. 

The word ’'claim" construed in its usual and ordinary 
sense of a general, asserted, unconceded right or interest, 
and inclusive of the right of a legatee or beneficiary of a 
trust, is consistent with and gives effect to all parts of the 
instrument. Such is the construction to be adopted. 

Ladd v. Ladd. > How. (IS. S. ). 10, 28. 

XIII. 

As a general designation of all character of rights, 
the word “claim" is here, however, limited, b v context. 
by the particular preceding description of the right re¬ 
ferred to. i. e.. as legatee or beneficiary of a trust. 

Richmond Ice Co. v. Crystal Ice Co., 99 Va., 
239. 

Mellen v. Ford, :2 s Fed.. 039. 

Rock v. Perkins, 139 L\ S.. 03 s . 

XIV. 

Such particular enumeration of the basis or character 
of appellants’ right or claim, i. e.. as legatee or lreneficiarv 
of a trust, excludes all others: the rule, “expressio unius 
est. exclusio alterius" applies. 

Hammerquest v. Swenson. 44 Ill. App., 027. 

Miller v. Wagenhauser, 18 Mo. App., 11. 

Cree v. Bristol. 12 Misc. (X. V.), 1. 

O'Xiel v. Van Tassell. 137 X. V., 297, 301. 

Higgins v. Eagleton, 13 Misc. (X. Y.), 223 
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XV. 

The surrounding circumstances incident to the execu¬ 
tion of the contract are proper for consideration in con¬ 
struing its terms. 

Sand Filtration Co. v. Cowardin, 213 U. S.. 
300 affirming same case in 29 App. D. C., 571. 
Chicago R. R. v. Denver R. R., 143 U. S., 596. 
Chesapeake & Ohio Canal Co. v. Hill, 15 Wall. 
94. 


The surrounding circumstances here, fully support ap- 
])ellants‘ construction. 

XVI. 

The complainants themselves by contemporaneous and 
prior declarations in writing, construed the term “claim" 
as synonymous with a claim of interest in the estate of 
Warren Mitchell under the memorandum and will ( R., 
90-91 ) ; when the particular language of a contract is of 
doubtful construction, the interpretation of the parties 
is entitled to great weight, if it is not entirely controlling. 

Harten v. Loffler, 212 U. S., 397, affirming 29 
App. D. C., 490. 

Consaul v. Cummings, 24 App. D. C., 36. 

Steinbach v. Stewart, 11 Wall., 56(5. 

Chicago v. Sheldon, 9 Wall., 50. 

Topliff v. Topliff, 122 U. S., 121. 

And there is no surer way to find out what parties have 
meant than to see what they have done. 

Brooklvn Life Ins. Co. v. Dutcher, 95 U. S , 
269. 
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And this construction by the parties may prevail over 
the literal meaning of the language used. 

District of Columbia v. Gallagher, 124 U. S., 
505. 


XVII. 

The Court should adopt the construction which, under 
all the circumstances of the case, ascribe the most reason¬ 
able, probable and natural conduct to the parties. 

Bell v. Bruen, 1 How., 109, ISO. 

Pullman v. Transportation Co., 139 U. S., 03. 
First Natl. Bank v. Home Bank. 21 Wall., 294 
298. 


The construction appellants contend for here in the 
only one consistent with the reasonable, probable and nat¬ 
ural conduct of the parties. 

XVIII. 

The decree and opinions of the Kentucky court, show 
that the claims and contentions of the appellants were 
fully established within the true purview and intent of 
the parties. (R., 17. R., 2379, pp. 20, 37, 40.) 


XIX. 


A decree between Pennebaker & Jones and these ap¬ 
pellants in favor of the latter, ipso facto, disposes of any 
issues between the latter and the intervening petitioner 
Davis, since concededly, the latter can only prevail in the 
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right of Pennebaker & Jones, and on the condition pri¬ 
marily of the latter’s recovery against these appellants. 
(R., 2378, p. 47.) 


ARGUMENT. 

As indicated at the outset, the decision of this case rests 
on the proper construction of the contracts of June 7, 
1905. 

Leading up to the execution of these contracts, it ap- 
l>ears that prior to February, 1905, Pennebaker & Jones, 
Attorneys, of Washington, 1). C.. had entered into a 
contract with the administrator of Warren Mitchell, de¬ 
ceased, and all known heirs at law of deceased, to secure 
for a fifty per cent contingent fee, an appropriation by 
Congress in payment of a cotton claim, asserted by the 
estate of the deceased against the Government. 

In February, 1905, such appropriation in the amount 
of $128,792.22 was secured. 

Up to this time. Pennebaker & Jones were ignorant of 
the existence of any one asserting an interest in this cot¬ 
ton claim, except parties with whom they had contracted. 
Shortly after the appropriation was made, however, Pen¬ 
nebaker & Jones were advised of an assertion of interest 
by Appellants, who therein produced a certain memoran¬ 
dum which purported to be one referred to in Mitchell’s 
will. This memorandum had never been probated: if 
authentic, and if it was entitled to testamentary efifect, 
then appellants were entitled as legatees of Warren 
Mitchell to over fifty-one per cent of the appropriation. 
On this asserted basis of right, appellants objected to the 
fee of Pennebaker & Jones, as unreasonable; appellants, 
while willing in compromise and settlement to concede a 
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reasonable fee of twenty-five i>er cent, took the further 
position that if they must contest in court the legality of 
the fee, they had ample ground to avoid the entire fee 
on the ground of its total illegality as to all parties. (R., 
5:3.) 

The administrator, very cautiously, refused to pay the 
excess objected to by appellants; Pennebaker & Jones 
sued the administrator in Washington. 

In the meantime, on March 1 1. ltK)."), the administrator 
had filed his interpleader and settlement suit in the Chan¬ 
cery' Court of Jefferson County, Kentucky. Appellants 
were there made defendants and were called upon bv the 
administrators’ bill to establish their “interest in” or 
“claim against” the estate of Warren Mitchell or be for¬ 
ever barred. 

Thus matters stood in March, April and May, 190,A 

In effect, the above two suits represented the respective 
forums for the adjudication of two distinct branches of 
the controversy which had arisen. First, whether or not 
appellants had a claim of interest in the estate of War¬ 
ren Mitchell, could be decided in the Kentucky suit. Sec¬ 
ond, whether Pennebaker & Jones' fee was reasonable, 
could have been determined in the Washington litigation. 

The latter question, however, in view of the expressed 
concessions of appellants to consent to a “reasonable” 
fee, seems never to have been a serious point of differ¬ 
ence. 

The one question almost exclusively discussed was as 
to the existence of any interest in appellants in the estate 
of Warren Mitchell, which involved their right to make 
any character of objection to Pennebaker & Jones’ fee. 
The latter were skeptical of the existence of such an in¬ 
terest ; they had never heard of it prior to the appropria- 
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tion, nor of the existence of the memorandum on which 
appellants predicated such claim of interest; they were 
doubtful as to the identity of the memorandum pro¬ 
duced with the one referred to in Mitchell s will. (R., 
91.) 

Thus almost the entire antecedent controversy cen¬ 
tered on the memorandum; was it the memorandum re¬ 
ferred to in the will, and if so, was it entitled to testa¬ 
mentary or other legal effect, as establishing appellants 
interest in or against the estate of Warren Mitchell? ( R., 
104-5.) 

This question unlike the one as to the amount of the 
fee, the parties did not settle ( R., 10(i), in fact, could not 
settle, since at all events appellants must establish their 
interest in the Warren Mitchell estate in the Kentucky 
court, over the contest of the Mitchell heirs, and as 
pointed out by complainant Jones, it would not be fair or 
just to refund to appellants absolutely , over $13,000, pre¬ 
dicated on their claim of interest, which might eventually 
be determined by the Kentucky court to have no founda¬ 
tion at all, in laze or fact. (R., 54.) 

So on the date of the execution of the contracts, as to 
the amount of the fee, Pennebaker & Jones were willing 
in compromise to concede to appellants by way of refund, 
as far as affected the latter’s interest, approximately 
twenty per cent of their percentage fee, provided, how¬ 
ever, appellants sustain in the pending Kentucky suit, 
their contention of being entitled to such an interest. 

Thereupon the contracts in question were executed, the 
conditional refund agreed on was deposited in the Wash¬ 
ington National Bank, the Washington suit was discon¬ 
tinued, and the scene of action shifted to the Kentucky 
Court. 
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The above facts, circumstances and contentions, appear 
in greatest detail from the contracts themselves, which 
likewise clearly show that the parties, in providing a con¬ 
dition to the payment of the agreed refund to appellants, 
only required that appellants establish broadly, such 
claim of interest in the estate of IVarrcn Mitchell , re¬ 
gardless of the particular character or basis of such in¬ 
terest, as would entitled them to object at all to the Pen- 
nebaker cr Jones fee. 

THE CONTRACTS CONSTRUED. 

As indicated above, the primary purpose of these con¬ 
tracts and of the deposit thereunder, was to secure to ap¬ 
pellants a definite sum or refund, as agreed on in com¬ 
promise. conditional that they establish a “claim against 
the estate of W arren Mitchell,” in the Kentucky Court. 
(R„ 12.) 

What “claim” does this language refer to? 

THE WORD “CLAIM” STANDING ALONE. 

In its usual and ordinary meaning, this word is both 
a conqxDsite and inclusive term. 

It is inclusive not only of all character of right, but is 
expressive of the status of the right, the asserted but un¬ 
proven unacknowledged status of the right. 

“CLAIM” AS INDICATING STATUS. 

This latter sense is here emphasized, not only in prior 
controversies, over the “testamentary” effect of the mem¬ 
orandum, but particularly, in the contracts themselves; in 
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them any admission as to the correctness of appellants 
“claim or contention/' or of any of the facts on which 
the same were predicated, are studiously avoided. 

Thus the refusal of the administrator to pay Penne- 
baker & Jones was due to the “ assertion of interest of ap¬ 
pellants. etc."; their right to the cotton was only that 
which they “assert and claim"; the memorandum referred 
to in W arren Mitchell’s will, only “purported" to be a 
part thereof, and the particular memorandum produced 
by appellants was only “asserted" to be the one referred 
to in the will ( R.. 11); finally in pleading the percentage 
of appellants’ interest in the appropriation, it is said that 
this is only such as appellants, “claim to be entitled." 

(R-, 12.) 

CLAIM AS INDICATING THE RIGHT ITSELF. 

From the authorities cited, supra, the word “claim," as 
indicative of a right, appears in its usual and ordinary 
sense as the broadest word known to the law. Lord 
Coke says that it is of broader meaning than “demand" 
which latter he says includes “all character of right " 

See Vedder v. Vedder, 1 Denio, 57. 

In particular application to proceedings of the charac¬ 
ter referred to in the contracts here, the word “claim" is 
given the same broad, inclusive sense, except where ex¬ 
pressly restricted, as it is not here, by context. 

Thus in instruments executed with reference to ad¬ 
ministration proceedings, it has been given a meaning 
broadly inclusive of rights of legatees, distributees, bene¬ 
ficiaries of trust, etc., without distinction. 
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In Horton’s Appeal. 9S Pa. St.. 294, a receipt of all 
“claims ami demands against the estate.” was construed 
to bar a further claim by a legatee . for a legacy given by 
will. 

In Murphy v. Murphy, (50 X. V. Sup., 1009, a release 
executed bv a legatee to an executrix, “of and from anv 
and all claims, liability and demand, etc.,” barred a fur¬ 
ther claim for the legacy. 

In Daniels v. Pratt. 149 Mass., 21(5, a release of “any 
and all claims against the estate of said Dewey” barred 
an^ heirs'’claim to a distributive share in the estate. Fur¬ 
ther, as seen heretofore, the contracts of June if/lOO.I, 
were executed directly with reference to the Louisville 
interpleader proceedings instituted by the Mitchell ad¬ 
ministrator in March, 190,"). 

In such proceedings the invariable designation of the 
right of the respondent, regardless of the character of 
such right , is “claim”; this usage and practice is particu- 
larly followed in interpleader proceedings instituted by 
personal representatives for the settlement of the dece¬ 
dent's estate. 

Thus in: 

Osborne vs. Taylor’s Adm., 12 Grat., 11?’, an executor 
brought suit to settle an estate, and construe a will, par¬ 
ticularly as to a legacy of freedom to certain slaves; sus¬ 
taining the bill, the Court said; 

“A bill of this nature, in its functions is a bill 
of interpleader. The adverse claimants become 
actors. Each asserting a claim, is in effect a 
plaintiff. A claim to freedom, if merely equita¬ 
ble, has long since been held a proper subject for 
the cognizance of a court of equity.” 


See further, 1. c., 129. 
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In the same case at I. c., 133, the Court, referring to 
the necessity of joining as respondents certain residuary 
legatees, says: • 


“The residuary legatees named at the foot of 
the sixtli clause of Taylor’s will, including the 
emancipated slaves, had also such interest or color 
of interest in the residue above mentioned as to 
make it proper they should l:>e parties to any pro¬ 
ceeding for the final adjudication of the con¬ 
flicting claims thereto.’’ 

In First National Bank vs. Beebe (Ohio), 50 N. W.. 
485, in an interpleader suit by an administrator, the 
Court refers to the right of the legatee as a “claim,’’ and 
to the legatees as “claimants.” 

In First Presbvterian Societv vs. First Presbyterian 
Society, 25 Ohio State, 128, in an interpleader proceed¬ 
ing, by an administrator, the Court refers to certain re¬ 
ligious societies, asserted to be beneficiaries under a will, 
as “ claimants .’’ 

And in this very proceeding, in the Kentucky Court, 

where appellants were required to establish their “claims’’ 

the Court of Appeals, deciding that appellants take under 
, , • . . 
the will, in the same conrtrw - frio H , designated them as 

“ claimants saying (R., 2379, p. 37):— 

“Armstrong, Summers and Wilson take under 
the will, and until the questions raised in this liti¬ 
gation were settled, the administrator could not 
know to what share of the estate these claimants 
were entitled. It was his duty to administer the 
estate according to law, and not according to the 
idea of any particular claimant /’ 

The Court uses the same term further. (R., 2370, p. 
38.) 
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To conclude, the particular words of the condition 
standing alone, in their usual and ordinary sense, are 
broad enough to include any character of right, in, to or 
against the estate of W arren Mitchell, which appellants 
might establish in the Kentucky court. 


CONSTRUCTION OF “CLAIM” IX CONTEXT 
WITH THE REST OF THE INSTRUMENT. 


Particular words, however, are controlled by the gen¬ 
eral intent to be gathered from the whole instrument. 

Thus in Herryford v. Davis, 102 U. S., 235. though 
a contract repeatedly referred to a transaction as a “loan¬ 
ing of cars for hire” the court from the context, con¬ 
strued the transaction as a sale. 

Further cases cited supra follow this principle. 

The contracts here construed by context, not only show 
the particular words of the condition above are used in 
their usual sense as above argued, but that such construc¬ 
tion is imperative. 

What “claim” to be established by appellants does the 
clause of condition refer to? 

It is set forth with painstaking detail, in the preamble 
of the contracts, which starting at the beginning of the 
controversy, gives the history of the subject matter, the 
appropriation to the administrator ( R., 10). the Penne- 
baker & Jones contract (R., 10-11 ) ; that the particular 
controversy arose from the refusal of the administrator 
to pay the balance of Pennebaker & Jones’ fee, “solely 
because of the assertion by said party of the second part 
of an interest in" the sum of the appropriation to the 
administrator, before described. (R., 11.) Then fol¬ 
lows the history of this “interest” and the legal bases of 
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its “assertion.” As to the latter, in the alternative, but 
consistently, cumulatively, and without distinction,—that 
Mitchell held the cotton as trustee or bailee; that recog¬ 
nizing - such relation he had by reference incorporated a 
declaration of trust to that effect, in his last unil. 

If the “claim” of the clause of condition is not to be 
construed as to include any or all of the rights recited 
in the preamble, then such latter recitation is meaning¬ 
less, and to rule such matter out of the contract would be 
contrary to that vital rule of construction,—that all parts 
of a contract are to be given effect if possible. 

In Ladd vs. Ladd, 8 How., 10, a deed of mar¬ 
riage settlement, in the preamble, recited that the pros¬ 
pective wife was possessed of certain real and personal 
estate, which it had been agreed should be settled to her 
sole and separate use, with power to dispose of the same, 
etc. 

The agreement then set forth the provision, in effect, 
that the trustees should permit such parties as the feme 
should appoint, “to receive, take and enjoy all the inter¬ 
est , rents and profits of the property hereby conveyed.” 

By appointment of the wife and deed of the trustee, 
the corpus of certain of the wife's estate was transferred 
for the benefit of the husband's creditors. She subse¬ 
quently sought to avoid this transfer. 

One basis for such action, in the averments of the bill, 
was that the separate estate, created by the deed of settle¬ 
ment,— 

“Was limited to interest as synonymous with 
income, rents and profits, eo nomine and did not 
extend to the fee of the real estate,” etc. (1. c., 
28.) 

The courts, in view of the recital in the preamble, as 
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to the object of the contract, i. e., “the settlement of the 
feme of all her real and personal estate, and the power 
in her to appoint the same by deed or will,” lays down 
this controlling rule of construction, 1. c., 28: 

“By every sound rule of construction, an in¬ 
strument should l)e interpreted by the context, so 
as, if possible, to give a sensible meaning and ef¬ 
fect to all its provisions, and so as to avoid ren¬ 
dering portions of it contradictory, and ino|>era- 
tive, by giving effect to some clauses to the ex¬ 
clusion of others." 

Under this rule the Court takes up the construction of 
the word “interest.” in the granting clause, and savs. 1. e.. 

Another kindred rule of construction likewise applies. 

As shown, the general term “claim” is broad enough to 
include the particular right of the fifth preamble: invari¬ 
ably, in such case, not only is the general, presumed to 
refer to the class of the particular, but by designation of 
particular right, there is excluded all others, such as a 
right as “creditor” ; this is emphasized here by the fact 
that “claim,” construed as a claim as “creditor,” nowhere 
appears, either in prior negotiations, in contemporaneous 
constructions or contentions, or in any provisions of the 
contracts themselves. 

THE CONTRACTS CONSTRUED IN THE LIGHT 
OF SURROUNDING CIRCUMSTANCES. 


All the surrounding circumstances support apj>ellants’ 
construction. Bearing *on appellants’ claim under the 
will, Pennebaker and all his witnesses admit that the one 
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thing emphasized was the memorandum and appellants’ 
claim thereunder. (R. t 104, 105, 88, 91.) 

In the testimony of Henry E. Davis, Pennebaker's wit- 
ness, and his attorney, at one point wherein he refers to 
negotiations in the spring of 1905, he says (105 R.) : 

t 

“The wind up of it was, as I have already 
stated, Armstrong, Summers and Wilson or their 
representatives, claimed an interest in the cotton 
in accordance with the terms of the memorandum, 
whether it be established as a testamentary paper 
or used as a piece of evidence of the nature of 
their title." 

Pennebaker & Jones, in their contemporaneous corre¬ 
spondence, repeatedly referred to appellants’ rights under 
the memorandum and will, as the appellants’ “claim.” 
The following from their letter of March 15, 1905, is il¬ 
lustrative :— 


“We have written you in detail, and inclosed 
you copies of the will and memorandum. We of 
course are fully advised that the memorandum 
has never been probated, but we think the matter 
is in such shape that the claim of the Armstrong 
heirs can be defeated." (R., 91.) 

This reflects the construction which Pennebaker & 
Jones put upon the word “claim" as afterwards incor¬ 
porated into their contracts. 

The administrator, Elliot K. Pennebaker, in his bill 
filed in Kentucky, March 1 1, 1905, refers to appellants’ 
claim as an “interest in" the estate of Warren Mitchell 
and a “claim against" said estate without distinction (R., 
115) ; it was with reference to this proceeding and bill. 
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with reference to the establishment of appellants’ right 
in response thereto, that the contracts in question were 
drawn. 

Again in his answer hied in Washington, October (>, 
lb(),>, at the same time with the stipulations in question, 
the Mitchell administrator uses the same terms inter¬ 
changeably. (R., 8.) 

So likewise in subsequent judgments or decrees of the 
Kentucky Court, they are so used interchangeably (R., 
37), for the apparently obvious reason that there never 
at any time appeared any necessity for distinction as to 
the character of the right in which appellants must estab¬ 
lish their “claim or contention.” 

The only thought apparently in the minds of either 
parties or court, was the necessity of appellants establish¬ 
ing some claim of interest in the estate of Warren Mitch¬ 
ell. If such a claim were established, then, in the lan¬ 
guage of the concluding paragraph, of the contracts in 
question, “irrespective of the amount he received thereon, 
his title to this fund is secure.” (R., 14.) 

The supplemental bill for the first time makes a dis¬ 
tinction to the character of the right in which appellants 
must establish their claim in Kentucky. 

Appellants’ construction is thoroughly supported by 
contemporaneous surrounding facts and circumstances. 

RULE OF REASONABLE PROBABILITY. 

From authorities heretofore cited, it appears that Court 
will adopt that construction which appears most probable 
as expressive of the parties’ purpose and intent. 

The prominent part that the memorandum and will oc¬ 
cupy in all negotiations: the repeated contentions as to its 
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legal effect; the fact that on their face appears the most 
obviously clear and certain bases of appellants’ right; the 
fact that all this emphasis on the memorandum and will, 
was incorporated into and became a part of the contracts 
in question, lead in all reasonable probability to the in¬ 
evitable conclusion that this memorandum was the ab¬ 
solute foundation stone of the “claim” of interest which 
appellants made and undertook to establish. 

In the face of such emphasis, to read into the con¬ 
tracts, an unexpressed intent by appellants to abandon 
all claim under the memorandum and will and undertake 
to prove the right of interest in the estate of Mitchell 
exclusively as “creditors”—a theory never mentioned in 
prior negotiations—one which was almost impossible of 
being established,—is so improbable as to exclude rea¬ 
sonable consideration. 

f 

PROOF OF APPELLANTS’ PERFORMANCE OR 

CONDITION. 


The records of the Kentucky courts show that such 
court in every decision by them, established appellants’ 
claim, both under the Mitchell will and as beneficiaries of 
a trust; in other words, they established the facts as as¬ 
serted in the stipulation and contracts, which entitled ap¬ 
pellants to recover under either theory. Thus the first 
decree of the Louisville Chancery Court. (R., 17.) 
This decree was affirmed. (R., 2379, p. 36.) On the 
cross appeal of the administrator Pennebaker, as to mat¬ 
ters of credit, the Court of Appeals in its first opinion 
held in terms that appellants took “under the will.” (R., 
2379, p. 34.) That a trust existed in Mitchell’s life¬ 
time, by reason whereof the proper share of the expense 
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of managing such trust by Mitchell, was properly charge¬ 
able directly against the interest of appellants here. ( R., 
2370, p. 34.) 

The decree of the Louisville Chancery Court on re¬ 
manding, is in conformity with all the above decisions. 

( R., 2370, p. 40. ) 

These decrees were based upon the cumulative finding 
of facts supporting all theories of recovery. ( R., 2370, 
p. 41-3. ) 

It would seem improbable to suggest in what manner 
appellants could have more thoroughly established the 
claim which they had advanced than is here shown by 
the Kentucky Court records. 

TO SUMMARIZE:— 

1. The particular words, of the condition of the con¬ 
tracts are broad enough to include, as in performance 
thereof, proof by appellants, of an interest in the estate 
of Warren Mitchell as legatees or beneficiaries of a 
trust. 

2. Such particular language has been repeatedly held 
to include the interest of legatees and beneficiaries of a 
trust. 

3. The particular words of the condition are so de¬ 
fined and limited by the context as to not only permit 
proof by appellants of an interest specifically as legatees 
or beneficiaries of a trust, but also so as to exclude a 
performance by a proof in any other interest. 

4. That such construction alone is consistent with the 
surrounding circumstances of the parties on the execu¬ 
tion of the contracts; particularly with reference to the 
emphasis and discussion as to the memorandum, the con- 


37 


temporaneous construction by Pennebaker & Jones of the 
particular language of the condition, and by the bill filed 
by the Mitchell administrator in the Kentucky court in 
March, 1905. 

5. That appellants’ contention alone is consistent with 
every probability. 

(5. That appellants' construction is the only one which 
gives full effect to all the terms, conditions and clauses 
of the contract in question. 

If the condition of the contracts permitted the per¬ 
formance, by appellants’ establishment in the Kentucky 
Courts of their interest in the estate of Warren Mitchell, 
as legatee or beneficiary of a trust, then the performance 
of this condition is both admitted and proven, and the 
decree l>elow should be reversed and decree ordered en¬ 
tered for appellants, in their proper proportion of right 
to the fund in the American National Bank. 

INTERVENING PETITION OF HENRY E. DAVIS. 

(Record No. 2378, p. 47). 

This petition is predicated on services rendered by pe¬ 
titioner to Pennebaker & Jones . in preservation of the 
deposit in controversy, for the benefit of Pennebaker & 
Jones. 

The suit on this petition is in the nature of an equitable 
attachment of the right, if any, of C. D. Pennebaker, 
surviving partner, etc., in the fund. The petitioner does 
not allege any sendees rendered to these appellants, or in 
preservation of the fund for their benefit, or any con¬ 
tract with them; in fact, all of the intervening petition¬ 
er’s sendees as alleged in his petition, were adverse to 
appellants, and were in effect to destroy said fund as far 
as appellants' rights therein were concerned. 
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The claim of intervening petitioner, if lie has any such 
claim, is through and under the right of C. D. Pctinc- 
bakcr. etc., alone. 

I f. as against these appellants. Pennebaker has no such 
right, then necessarily Davis has likewise none, and both 
fall together. As far as these appellants are concerned, 
the whole case is decided on issues between Pennebaker 
and these appellants, and we respectfully submit that un¬ 
der all the facts, law and justice of the case, the decree 
of the Court below should be reversed. 

Respectfully submitted, 

E. Hilton Jackson, 
Stanley D. Pearce, 
Attorneys for Appellants , 
Armstrong, Summers and Wilson. 
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STATEMENT. 

This is an appeal from a decree entered by Mr. Justice 
Wright finding 

“That the respondents, Armstrong, Summers & 
Wilson, have failed to establish the claim against 
the estate of Warren Mitchell, deceased, within 
the full intent and meaning of the several stipu¬ 
lations. ” 

The stipulations referred to will be found on page io 
of the record. They were entered into in June of 1905 
in the city of Louisville, Ky. Under these stipulations 
a fund of approximately $ 14,000 was deposited in the 
American National Bank of this city to await the deter¬ 
mination of the courts of Kentucky as to whether the 
appellants could “succeed in establishing a claim against 
the said estate of Warren Mitchell. ” 

Very briefly stated the facts antecedent to these 
stipulations were as follows: 

Warren Mitchell, a loyal citizen of the United States 
residing in Kentucky during the Civil War, had taken 
from him 738 bales of cotton which were sold and the 
proceeds covered into the United States Treasury. Shortly 
after the war, Warren Mitchell began his attempt to 
recover from the United States the proceeds of this cotton, 
alleging that he was a loyal citizen of the United States, 
residing in a loyal State, that he was the sole owner of the 
738 bales of cotton, and that the proceeds thereof should 
be paid to him. Suit was filed in the Court of Claims, 
the Honorable John M. Harlan of Kentucky acting as 
his counsel—The Court of Claims found against the claim 
upon a technical ground, but the judgment is not reported 
in the Court of Claims reports, but there is reported in 
10 th Court of Claims reports, page 120 , the decision 
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of the Supreme Court of the United States on appeal 
together with extracts from the briefs of counsel showing 
the nature of the contentions raised. On appeal the 
Supreme Court sustained the Court below holding that 
had Mitchell been domiciled in one of the non-loval 

j 

States, and, therefore, not subject to the Non-Intercourse 
Acts, he might have recovered, but being a citizen of a 
loyal State he could not acquire title to the cotton. As 
will appear from the record, it was conceded by Mitchell’s 
counsel that the loyalty of Warren Mitchell was a sine 
qua non to his right to reeoyer, and that restoration of the 
cotton was predicated upon actual proof of loyalty or 
of executiye pardon, thus making the government trustee 
for all the owners, and citing United States v. Kline, 13 
Wall., 128 . It also appears that Warren Mitchell had 
himself asserted that the 738 bales of cotton were his 
own, and Summers (decedent of one of the appellants 
herein for whom Mr. Stanley L). Pierce acted in making 
the stipulation of June 7 , 1905 ) on February 25 , 1873 , 
swore that he had no interest whatever in the cotton; 
that he was merely a creditor of Warren Mitchell for 
cotton bought of him by the said Mitchell (see record 

2377 . p- 99 )- 

The Supreme Court of the United States having 
decided against the legality of Warren Mitchell’s claim 
upon the technical ground above referred to, strenuous 
efforts were made by Warren Mitchell during his lifetime 
to collect his claim by appeals to Congress through numer¬ 
ous distinguished attorneys, including Shellabarger & 
Wilson of this city, but could never secure an appropriation. 

In 1889 Warren Mitchell died at Louisville, his claim 
still uncollected, and by last will and testament provided 
that his executor, Samuel Russell, should continue to 
prosecute his claim against the government. 
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Finally resort was had to Pennebaker & Jones by some 
of the heirs of Warren Mitchell to interest them in the 
prosecution of the claim on behalf of the estate of Warren 
Mitchell. The claim was meritorious and Pennebaker & 
Jones were willing to undertake it for a large contingent 
fee of 50 per cent., which the Court of Appeals of Kentucky 
found was, under the circumstances, not unreasonable. 
Pennebaker & Jones secured contracts with all of the 
heirs at law and next of kin of Warren Mitchell with the 
exception of 5-56 in interest and. as the Kentucky Court 
of Appeals has observed, 

“there is no doubt but that had these claimants 
been capable of contracting, or had the opportunity 
been presented to them to do so they would have 
joined with their fellow claimants in undertaking 
to collect this debt. ’’ (Record 2378, p. 32, folio 63.) 

However, the more effectually to bind all interests 
claiming under Warren Mitchell, Elliott K. Pennebaker, 
a brother of the appellee, who was himself a resident of 
the city of Louisville, was appointed administrator 
<i. b. n. c. t. a. of Warren Mitchell’s estate and as such 
administrator executed, by and with the consent of the 
probate judge for the County of Jefferson, an identical 
contract with Pennebaker & Jones for the prosecution 
of the claim upon a contingent fee of 50 per cent. During 
all of this time the appellants kept themselves in the 
background, nor was there anything in the will of Warren 
Mitchell itself which could apprise Pennebacker & Jones 
that so far from his being the sole owner of the cotton, 
that there were others claiming an interest in it, not as 
creditors merely, who would, of course, be bound by 
contract made with the administrator for the collection 
of this money, but as bailors of a specific number of bales 
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of cotton, the cash proceeds of which would belong to them 
free from any lien, and unfettered by any contract that 
either Warren Mitchell, or his administrator, could have 
made with respect to it. 

It was not until after Pennebaker & Jones had succeeded 
in securing an appropriation from Congress, by methods 
which the Kentucky Court of Appeals has found were 
in every respect legitimate and professional, that the 
appellants here appeared upon the scene and, as both 
Mr. Pennebaker and Mr. Henry E. Davis most positively 
swear, took the position that they were in no respect 
bound by the fee agreement made by Pennebaker adminis¬ 
trator d. b. n. c. t. a. with Pennebaker & Jones. They 
objected that the fee was excessive and notified the 
administrator not to pay it so far as their part of the 
cotton was concerned. They brought with them a 
memorandum in writing purporting to be signed by 
Warren Mitchell, and to be the same memorandum re¬ 
ferred to in the fourth clause of his will. Whether at 
this or other interviews other matters were discussed, 
there can be absolutely no question but that one of the 
points of contention of the appellants was that the 
capacity in which they claimed against the estate of 
Warren Mitchell exempted them from the estoppal of 
the contract made by Elliott Pennebaker, administrator 
d. b. n. c. t. a. with the approval of the probate judge of 
Jefferson County. 

In this connection the testimony of Henry E. Davis 
(Record 2377, p. 102) is important in that he made a 
deposition before any controversy concerning the mean¬ 
ing or the interpretation of the stipulation of June 7, 1905, 
had arisen. And it is the only definite statement made 
ante litem motam. Mr. Davis on page 101 of the record 
testifies most positively that the appellants claimed that 
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they were part owners of the cotton, that they had not 
been parties to the agreement to pay a sum equal to 50 per 
cent., that they were not bound by the agreement, and 
if obligated at all they were obligated only for a reason¬ 
able fee, a quantum meruit. Mr. Pennebaker’s testimony 
is to precisely the same effect. 

One point so far established is that the question oyer 
which there first arose a discussion, is not as to whether 
these appellants had any interest, in any capacity, in the 
estate of Warren Mitchell, but as to whether they had a 
claim against the estate of Warren Mitchell in their capacity 
as owners of the cotton, and in a capacity which exempted 
them from the terms of the agreement between Pennebakcr 
administrator and the firm of Pennebaker & Jones. 
On cross-examination of Mr. Davis and of Mr. Pennebaker 
the most insistent effort was made to secure an admission 
that other questions were also discussed, and both Mr. 
Davis and Mr. Pennebaker freely stated that the testa- 
mentary character of the memorandum was the subject 
matter, also, of discussion. 

As to precisely what transpired in Louisville between 
Mr. Jones and the appellants at the time the stipulations 
were prepared and signed by Mr. Jones on behalf of the 
firm, will never be known on account of Mr. Jones’ death. 

Appellees in their brief throw out the suggestion that 
the authenticity of the memorandum was called into 
question by Pennebaker & Jones. As early as March 
14, 1905, Pennebaker & Jones was enclosing a copy of the 
memorandum to the son of the decedent (Record 2377, 
p. 91, folio 245). 

The appellants have cited a great number of authorities 
here as they did both before Mr. Justice Anderson on 
the demurrer to the bill, and before Mr. Justice Wright 
011 the final hearing, but such authorities are wholly without 
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value as no two eases are alike, and no doubt can possibly 
be left as to the real intention of the parties to these 
stipulations because the recitals of the stipulations them¬ 
selves make it clear that ownership of cotton is the basis 
of the claim against the estate of Warren Mitchell, just 
as it would have been the basis of the claim against 
Warren Mitchell himself had he been alive, when he 
would have been subjected to personal liability as a bailee 
or trustee of 51 per cent, of the proceeds of 738 bales of 
cotton which he was allowed to pass himself off as being 
the sole owner of. 

Pennebaker & Jones most certainly have studied the 
case of Warren Mitchell; they certainly knew that he 
had declared himself to be the sole owner of this cotton. 

They knew that if the appellants owned over half of 
this cotton that they were not bound by their fee agree¬ 
ment with the administrator; and they were perfectly 
willing as a matter of compromise to make a rebate of 
$14,000 to Armstrong, Summers & Wilson provided 
they could get the Courts of Kentucky or any other 
Courts to hold that they could come in at the eleventh 
hour and establish their ownership in a part of this fund. 
It was, for a lawyer, and John Paul Jones was that, 
almost like betting on a certainty. And the fact that 
the appellants entered into such a stipulation is the best 
proof, if any were needed, that they were personally 
unaware of the previous history of this claim and the 
part played in it by those under whom they are now 
claiming. June 14, 1905, Pennebaker & Jones writing 
to Warren Mitchell called attention to the possession of 
evidence which, “no matter what view the Court might 
take of the legal questions involved, in our judgment, 
puts the W. W. Summers claims out of the running.” 
We know what that evidence was—it was the fraudulent 
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concealment of ownership in cotton of which Warren 
Mitchell asserted that he was the sole owner. 

ARGUMENT. 

The decision in this case turned below, and must turn 
here upon the answer to a single question. 

That question is: Do the words “succeeds in establish¬ 
ing a claim against the estate of Warren Mitchell” (folio 
23, p. 12, Record 2377) mean the establishment of a claim 
founded upon the ownership of the cotton referred to in 
the preamble of the agreement of October 6, 1905; and, 
therefore, an interest not legally bound by the fee agree¬ 
ment between Pennebaker & Jones and the administrator 
of the estate of Warren Mitchell, as is contended by the 
appellee; or do these words “establishing a claim against” 
mean the judicial recognition of an ultimate right to share 
in the bounty of Warren Mitchell, not by virtue of the 
ownership of any cotton, but as legatees bound by the fee 
contract made with Pennebaker & Tones by the adminis¬ 
trator of the estate of Warren Mitchell? 

The highest Court of Kentucky was to decide whether 
or not the appellants succeeded “in establishing a claim 
against the estate ’’ (see Stipulation Rec. 2377, p. 12, f. 23). 

Now there can be no question as to what the Kentucky 
Court of Appeals decided (see the opinion in full in Record 
2378, p. 26 et scq.). 

That court, in so far as this question was involved, 
decided that although appellants were admittedly owners 
of a large part of the cotton, they were estopped in equity 
to assert any claim therefor against the estate of Warren 
Mitchell, and that any rights they had were solely as 
legatees under the will of Warren Mitchell. The following 
is quoted from the opinion of the Court (Record 2378, 
P- 34 ): 
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“As to the contention of Armstrong, Wilson & 
Summers that they were not properly chargeable 
with any part of the fee of Pennebaker & Jones 
for collecting this claim, or, if liable for any part, 
nothing in excess of a reasonable fee, it is only neces¬ 
sary to state that the only rights whatever, which 
they have, are those given them by Warren Mitchell, 
deceased, in his will. They recovered nothing from 
the Government. They had no claim against the 
Government. They permitted Warren Mitchell, 
during his lifetime, to represent to the Government 
that he owned all of the cotton, and that he was the 
sole owner of this claim. For about forty years 
they entrusted the conduct of this business of the 
prosecution of their claim entirely to Warren Mitchell, 
and rested solely upon the confidence which they had 
in his honesty and integrity. They are now in no 
position to complain of the manner in which he 
prosecuted the claim, or the means employed and 
expenses incurred by him and his personal repre¬ 
sentatives in collecting same. Had they been un¬ 
willing to abide by any contract which he might 
make, looking toward the collection of this claim, 
they should have interposed their objection at the 
time when they must have known that arrangements 
were being made with attorneys to look after the 
collection of this claim. Having failed to speak 
when it was their plain duty to have done so, they 
will not now be heard to say that they should not be 
chargeable with their just proportion of the expenses 
which were incurred by the representatives of 
Warren Mitchell, to whom they had intrusted the 
collection of their interest in this claim. The 
contract of employment which the administrator 
made with Pennebaker & Jones was, under the 
circumstances of this case, fair and reasonable, and 
the Chancellor should have given him credit for the 
fifty per cent, of the claim to which they were 
entitled. ” 
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The Court of Appeals of Kentucky having thus disposed 
of the appellants “claim against the estate of Warren 
Mitchell,” the appellants, with the adroitness which has 
characterized the Armstrong, Wilson & Summers interest 
in the Mitchell claim against the Government from the 
very beginning, immediately shifted their ground, and 
now take the position that they never were to establish 
any claim against the estate of Warren Mitchell, that 
what these stipulations meant was, not the establishment 
of a claim, but the probate of the memorandum as a 
testamentary writing, etc. 

In support of this new position appellants rely upon 
the testimony of themselves as to certain conversations 
with John Paul Jones, who actually executed the agreements 
on behalf of his firm. As John Paul Jones is dead, the 
appellee would find himself at a considerable disadvantage, 
assuming that parole testimony is admissible at all in this 
case, but for Section 1064, Code, D. C.: 

I 

“If one of the original parties to a transaction 
or contract has, since the date thereof, died or become 
insane or otherwise incapable of testifying in relation 
thereto, the other party thereto shall not be allowed 
to testify as to any transaction with or declaration 
or admission of the said deceased or otherwise in¬ 
capable party in any action between said executors, 
administrators, trustees, heirs, devisees, assignees, 
committee, or other person legally representing the 
deceased or otherwise incapable party,unless he be first 
called upon to testify in relation to said transaction or 
declaration or admission by the other party, or the 
opposite party first testify in relation to the same, 
or unless the transaction or contract w r as made or 
had w r ith an agent of said deceased or otherwise 
incapable party, and said agent testifies in relation 
thereto, or unless called to testify thereto by the 
court. ” 


Section 1066 has no application here, as the evidence 
shows that the contract was personally made with John 
Paul Jones in Louisville, and was not made in the presence 
of or with the privity of the appellee. Privity clearly 
means something more than mere privity as partners, 
as otherwise the section could never have application to 
partnership contracts, and it is a settled rule of statutory 
construction which requires the entire act or section to 
be given effect to if possible. 

The question, however, is of no real importance. 
Accepting as true the statements of the appellants that 
they discussed with Jones the testamentary character 
of the memorandum as well as their ownership of the 
cotton as evidenced by the writing treated as a declaration 
of trust, it is evident that the written contract, which is 
the final expression of the agreement of the parties, made 
the establishment of a “claim against the estate of Warren 
Mitchell” the sole criterion of the appellants’ right to a 
secret rebate on the fee, the agreement to pay which 
had been made with the authorization of the Kentucky 
Courts and which was allowed the administrator in his 
settlement. 

It is against reason and common sense that an agreement 
with every internal evidence that it was most carefully 
and artificially drawn, omitted to express the final agree¬ 
ment of the parties, arrived at after weeks of discussion. 
If Jones had finally agreed that the rebate should depend, 
not only on “establishing a claim against the estate” 
but also, and in the alternative, upon the probate of the 
memorandum as part of the will, how easy it would have 
been to incorporate appropriate language in the agree¬ 
ments to cover that contingency also. 

In support of the appellee’s contention that the language 
of the contract should control, and that it means, and was 


intended by the parties to mean, exactly what it said, 
attention is called: 

1. To the situation of the parties with respect to the fee 
agreement between Pennebaker & Jones and the adminis¬ 
trator of the estate of Warren Mitchell. 

2. To the recitals of the agreement itself. 

3. To the position taken by the appellants in the 
Kentucky Courts and adversely decided. 


The Relation of the Parties to the Fee Agreement. 

When Pennebaker & Jones took up the Mitchell claim 
at the request of one of the heirs, the first thing they did 
was to study the claim. The second thing they did was 
to secure fee agreements with all the known heirs. We 
quote from the opinion of the Kentucky Court of Appeals 
(Record 2378, p. 31). 

“As above stated, prior to the appointment and 
qualification of appellant as administrator dc bonis non 
of the estate of Warren Mitchell, deceased, all of 
the heirs of said Warren Mitchell who were entitled 
to receive under the will, and who are interested 
in this fund, save three, entered into an agreement 
in writing with Pennebaker & Jones, the Washington 
attorneys, by the terms of which they agreed to give 
to said Pennebaker & Jones one-half of such sum 
as they should recover on the cotton claim in question. 
Of those three who failed to sign, two were infants, 
and it is not clear why the third did not sign, but, 
be that as it may, they represented jointly 5-56 of 
the entire interest under the will of Warren Mitchell, 
deceased, and the remaining 51-56 entered into 
agreement. ’’ 


After making this contract with all the known heirs, 
Pennebaker & Jones thought it advisable that an adminis- 
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trator de bonis non c. t. a. should be appointed; as, 
obviously, it would greatly facilitate settlement through 
the Treasury, in case the claim was won, if the appro¬ 
priation should be to the administrator instead of to a 
large number of scattered claimants. 

We again quote from the opinion of the Kentucky 
Court of Appeals (Record 2378, p. 32): 

“We are clearly of opinion that the administrator, 
in making this employment under the circumstances, 
and in the way and manner in which he did, was 
not guilty of any fraudulent or improper conduct, 
and this brings us to the question as to whether or 
not he had power to make such contract. It is 
hardly necessary, however, to pass upon this ques¬ 
tion, for the reason that Pennebaker & Jones, in the 
absence of any agreement on his part, then had a 
contract covering 51-56 of the claim which they were 
prosecuting, and, as to the remaining 5-56, there 
is no doubt but that, had these claimants been 
capable of contracting, or had the opportunity been 
presented to them to do so, they would have joined 
with their fellow claimants in undertaking to collect 
this debt. ” 

It is an admitted fact that there was nothing in the will 
of Warren Mitchell, nor in the conduct of the appellants 
prior to the winning of the Mitchell claim, that could 
apprise Pennebaker & Jones of the existence of an out¬ 
standing interest, antagonistic to the estate of Warren 
Mitchell, and which was not bound by either the separate 
contracts with the Mitchell heirs or the contract with the 
administrator d. b. n. c. t. a. 

When the appellants appeared on the scene, and the 
memorandum was exhibited, it revealed that only about 
half of the Mitchell claim was really the claim of Mitchell; 
the other half was the carefully concealed claim of Wilson 


14 


Summers & Armstrong. All the trouble Pennebaker & 
Jones had gone to to secure their fee by separate contracts 
with the known heirs of Warren Mitchell and with the 
administrator was alleged to be unavailing. As owners 
of cotton appropriated for by Congress, the appellants 
were bound by no contracts and were liable for only a 
quantum meruit to be determined bv jury. 

Pennebaker & Jones at once re-examined the record 
of the Mitchell claim in the Court of Claims. In a letter 
written June 14. 1905, Pennebaker & Jones wrote one of 
the claimants: 

“We have evidence which, no matter what view 
the Court might take of the legal questions involved, 
in our judgment puts the W. W. Summers claim 
out of the running.” (Record 2377, p. 97, f. 259.) 

What that evidence was, we know (Record 2377, p. 98). 
It was the very evidence upon which the Kentucky Court 
of Appeals, in the passage already cited in this brief, 
held the appellants estopped in equity from asserting 
“any claim against the estate of Warren Mitchell.” 

Jones when he entered into those stipulations knew 
that the weak point in the appellant’s armor was that 
they could not come into equity with clean hands. 

But, and it is a very significant fact, the appellants 
did not know that Pennebaker & Jones were aware of the 
disclaimer of Armstrong, Wilson & Summers of any 
interest in the cotton. At least there is nothing in the 
record to show that they knew of this at the time or prior 
to the execution of the stipulation. 

Certainly Pennebaker & Jones could not be expected 
to stake $14,000 of their own money upon the genuine¬ 
ness of the memorandum. They had months after its 
exhibition to them in which to satisfy themselves upon 
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that point. Nor is it reasonable to expect that they 
would stake their money on the very doubtful question 
of the law as to whether such a memorandum was or was 
not entitled to probate as a part of the will of Warren 
Mitchell. 

The testimony of all the witnesses agrees that this 
question was thrashed out time and again, and the 
appellants, according to their own testimony, unceasingly 
urged that the memorandum was entitled to probate as 
part of the will. 

Whether they succeeded in convincing John Paul Jones 
on this point of law will never be known; it is evident 
there was too great doubt on the point to justify its 
inclusion in the stipulations as an alternative provision 
to that of establishing a claim against the estate. 

What difference did it make to Pennebaker & Jones 
if appellants were or were not legatees under the will 
of Warren Mitchell? 

As legatees under the will they were bound, if not by 
the separate contracts with the known heirs of Warren 
Mitchell, at least by the contract entered into by the 
administrator of Warren Mitchell’s estate, as the Court 
of Appeals in its opinion said (Record 2378, p. 32, f. 63): 

“The statute makes it the duty of the adminis¬ 
trator to collect any claims that may be due the 
estate of the decedent, and for his failure to exercise 
ordinary care to do so, he is liable upon his official 
bond. Now, in a case like the one under consider¬ 
ation, where the estate has no means and the only 
asset is a vague and very uncertain claim against 
the Government, grown hoary with age, been re¬ 
jected by the Court of Claims, and, upon review, 
declared spurious by the highest Court in the land, 
considered and discredited by the national congress 
at several of its sessions, what is an administrator 
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to do if he has not the right to contract with attor¬ 
neys upon a contingent basis to try and enforce 
the collection of the claim? But one of two courses 
are left open to him: He must either make the best 
trade he can, or else abandon all effort to collect the 
claim. That the legatees under the will of Warren 
Mitchell, deceased, who were at all familiar with 
the conditions did not desire that the effort to collect 
this claim should be abandoned is evidenced by the 
correspondence which passed between appellant 
and Warren Mitchell, Jr., and between Warren 
Mitchell, Jr., and the Judge of the Jefferson County 
Court. ” 

On the other hand, if appellants had a claim based 
on the ownership of the specific number of bales of cotton 
mentioned in the memorandum, and which the appellants’ 
chief witness, Mr. Pearce, alluded to in his testimony 
(Rec. 2377, p. 52, f. 170) as constituting a declaration of trust, 
then the appellants were not bound by the agreement 
with the administrator and could put Pennebaker & 
Jones to a jury trial upon a quantum meruit. 

What had the appellants to lose by basing their claim 
to a rebate upon the establishment of a claim against the 
estate? Obviously nothing. Unless the memorandum 
was a declaration of trust, unless Warren Mitchell was a 
bailee of fifty-one per cent, of this cotton, unless they 
could establish their ownership of the specific proceeds 
of this cotton, they were bound by the agreement made 
by the administrator which, as subsequently found by the 
Court of Appeals, was free from fraud, not unreasonable 
under the circumstances and which contemplated only 
lawful professional services. 

The Recitals of the Stipulations. 

The recitals of the three stipulations which are iden- 
dical in language show, beyond any question, what the 
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“claim against the estate of Warren Mitchell ’ was that 
was to be established in the highest Court of Kentucky. 

The first recital (Record 2377, p. 10, f. 20) is that the 
Congress appropriated $128,692.22 in payment for 738 
bales of cotton and paid the same to the administrator 
d. b. n. c. t. a. 

The second recital (p. 10, f. 20) is that the adminis¬ 
trator d. b. n. c. t. a. entered into an agreement to pay 
Pennebaker & Jones fifty per cent, of whatever amount 
might be collected from the United States on account of 
the claim of Warren Mitchell. 

The third and fourth recitals refer to the dispute which 
arose over the payment of the fee. 

The fifth recital (Record, p. 11. f. 21, 22) is as follows: 

“Whereas the said party of the second part asserts 
and claims that one hundred and forty (14°) bales 
of said, to wit, seven hundred and thirty-eight 
(738) bales of cotton belonged to said Walter W. 
Summers, deceased, who died, to wit, in 18—, and 
that the said Mitchell was liable to the said Summers 
and to his administrator for the said one hundred 
and forty (140) bales of cotton or the proceeds 
thereof, as Trustee or Bailee; and that the said 
Elliott K. Pennebaker, administrator of said Warren 
Mitchell, now is liable to said administrator of said 
Summers, party of the second part herein, for one 
hundred and forty (140) bales of cotton or the 
proceeds thereof as Trustee or Bailee: and further 
that said Warren Mitchell did by the fourth clause 
of his last will and testament provided that in the 
event his executors should recover anything for 
and on account of the seizure of said cotton, the 
same should be settled between the parties according 
to a memorandum purporting to be made a part 
of said will and attached thereto, and that said 
memorandum now produced and asserted to be the 
one referred to in said will, declares that ‘of this 
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cotton 140 bales belong to W. W. Summers of 
Tennessee.’ ” 

Does this recital leave any doubt as to what the claim 
is that is referred to and which is to be established in the 
Courts of Kentucky? 

“ The said party of the second part asserts and 

claims that one hundred and forty (140) bales of 

said, to wit, seven hundred and thirty-eight bales 

belonged to said W. W. Summers.” 

******* 

“and that the said Mitchell was liable to the said 

Summers and to his administrator for the said one 

hundred and forty bales of cotton or the proceeds 

thereof as Trustee or Bailee. 

* * * * * * * 

“and that said memorandum now produced and 
asserted to be the one referred to in said will, declares 
that ‘of this cotton 140 bales belong to W. W. Summers 
of Tennessee.’ ” 


The claim is a claim based upon the ownership of cotton. 
It is a claim against the estate of Warren Mitchell. In 
proof is a memorandum in the handwriting of Warren 
Mitchell “now produced." It is asserted to establish the 
claim against the estate of Warren Mitchell as ” Bailee or 
Trustee. ” 

And this being so— 

‘‘the said party of the second part has objected 
and does object to the payment of the fee claimed 
by the said parties of the first part as specified and 
provided for in the before-mentioned contract with 
Elliott K. Pennebaker, administrator as aforesaid, 
and is about to contest the same” (Record 2377, 
p. 11, f. 22). 
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It is admitted and is of course elementary law that if 
the claim against the estate of Warren Mitchell as above 
set forth could have been established, the claimants 
were not bound by the fee agreement made by the admin¬ 
istrator d. b. n. c. t. a. which they regarded as excessive, 
and having made out a prima facie case for their propor¬ 
tion of the proceeds of the cotton would put upon the 
administrator the burden of establishing a quantum 
meruit equal to fifty per cent., or be left in the lurch for 
the balance. 

As matter of fact that is exactly what did happen. 
The Kentucky Court of first instance decreed that 
Summers, Wilson & Armstrong were entitled to the 
380-738 of the proceeds of the cotton (subject to certain 
deductions agreed to by the parties) and that the adminis¬ 
trator should be allowed 35 per cent, as a proper disburse¬ 
ment to Pennebaker & Jones for counsel fee, ignoring 
altogether the fee agreement between Pennebaker & 
Jones and the administrator d. b. n. c. t. a. (See para¬ 
graph 8 of appellee’s bill, Record 2378, pp. 20, 21.) 

It was a three-cornered fight in the Kentucky Courts. 
The heirs of Warren Mitchell were fighting the claim of 
Wilson, Armstrong & Summers, and both were allied 
against the administrator. 

Armed with a secret agreement with Pennebaker & 
Jones, Armstrong Wilson & Summers did not openly 
oppose the allowance of fifty per cent, to the administrator 

d. b. n. c. t. a. 

# 

The judgment of the Kentucky Court of first instance 
shows how little necessity there was for them to do so. 
Their allies were attending to that. 
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The Position Taken by the Appellants in the 

Kentucky Courts. 

As a result of their petition for a rehearing to the 
Kentucky Court of Appeals, appellants were able to 
secure, in the decision modifying the former opinion of 
the Court, the statement that the appellants had never 
contested the fee to Pennebaker & Jones (Record 2378, 
p. 38, f. -(•)■ 

Why this? 

It is an ancient rule of construction based upon common 
sense and fortified by the experience of mankind that the 
practical construction placed upon an agreement by the 
parties to it, shall and ought to receive great weight. 

It is alleged in the bill (Record 2378, p. 21, f. 40) that 
when the claim of Armstrong, Wilson & Summers was 
first presented to the Court of first instance in Kentucky 
they claimed in their answer and cross petition 566,242.92, 
being exactly 380-738 of the entire appropriation. Al¬ 
though it will appear from the record that this answer 
or cross petition was repeatedly asked for it was never 
furnished (Record 2377, p. 70, f. 205). Assuming, how¬ 
ever, that the exigencies of the rules of pleading may 
have constrained the appellants to make the claim in 
this manner against the estate of Warren Mitchell, what 
is to be said of the opinion of the Kentucky Court of 
Appeals as to the contention made by the appellants? 
Here are no restrictions imposed by the artificialities of 
pleading. In the briefs filed and in the oral arguments 
counsel are untrammelled by technical considerations. 
What says the Court of Appeals? And could it have 
been mistaken? (Record 2378, p. 30, f. 58.): 

“For Armstrong, Wilson & Summers it is con¬ 
tended that the administrator had no right to contract 
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to pay any sum whatever for the collection of that 
part of the claim in which they were interested, 
and that they are in no wise answerable for his acts 
in so doing, or properly chargeable with any sum 
whatever for the collection of their debt in excess 
of that which they have heretofore agreed with 
said Pennebaker & Jones that they would pay.” 

Such a contention was the logical outcome of their claim 
that the administrator was responsible to them as bailee 
or trustee. No such contention could have or would 
have been made if all they sought from the Court of 
Appeals was a decision that they were “interested in a 
part of the fund. ” 

What they wanted from the Court of Appeals of 
Kentucky and what they contended for was a decision 
that they had a “claim against the estate of Warren 
Mitchell.” They didn’t contest the fee, i.e. f they were 
satisfied with the decree of the court below fixing it at 
35 per cent., but they did strive to have their participation 
in the fund put upon a ground that would carry, under the 
terms of the stipulation, the right to a rebate of $14,000. 

In perfect ignorance of even the existence of such a 
stipulation the Kentucky Court of Appeals denied their 
contention, and in so denying it unconsciously decided 
the right to the fund in the American National Bank in 
favor of the appellee. 

“Succeed in Establishing a Claim Against the 

Estate. ” 

What is the meaning of the words “claim against the 
estate?” Does a legatee, who is the recipient of the 
bounty of a testator, have a claim against the estate of 
the testator or against the testator himself? 

Obviously not. 


22 


Has such a person an interest in the estate? Has he a 
right to share in the estate? Is he interested in the sub¬ 
ject-matter 5 Does he establish his right to share in the 
estate? 

Obviously he has such an interest and is entitled to 
share in the estate. 

Is it conceivable that when John Paul Jones, himself 
an experienced lawyer, and the two well-known and cap¬ 
able Louisville attorneys met in conference in Louisville 
and determined to submit the right to the fund in the 
American National Bank to the decision of the Kentucky 
Court of Appeals, that the precise form of words selected 
to express their final agreement should have expressed an 
idea exactly opposite to that upon which they had agreed. 

It would appear that the right to share in the estate 
of Warren Mitchell was discussed time and time again 
between the parties to these stipulations and that in 
addition to that the capacity in which and by virtue 
of which the appellants claimed an interest in the estate 
of Warren Mitchell, was the subject-matter of continuous 
discussion. We are told in the testimony taken on 
behalf of the appellants that not only was their claim 
against the estate of Warren Mitchell, as owners of part 
of the cotton, discussed but that their interest in the 
estate as legatees under and by virtue of the memorandum 
in writing was constantly discussed. And this Court 
is asked to believe that the agreement finally reached 
was that the fund in the American National Bank was 
to belong to the appellants if they succeeded in estab¬ 
lishing any interest whatever, in any capacity whatever, 
and upon any theory whatever in the estate of Warren 
Mitchell. And this Court is asked to believe that al¬ 
though these lawyers were all agreed that the establish¬ 
ment of an interest in the estate of Warren Mitchell was 
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agreed upon as the deciding point concerning the fund 
in the American National Bank, that the most appro¬ 
priate and natural mode of expression which suggested 
itself to these gentlemen was that they were to “estab¬ 
lish a claim against the estate of Warren Mitchell.” 
Not once only is this precise language used in the 
stipulations but on the only two occasions when the 
matter is specifically referred to the identical language 
is used—“succeed in establishing a claim against the 
estate of Warren Mitchell” (Record 2377, p. 12, folio 23). 

The contestants thought they had a claim against the 
estate of Warren Mitchell. The recitals of the stipulation 
(Record 2377, p. 11, f. 21) show that they thought they 
had a claim against Warren Mitchell as a trustee or bailee, 
that this claim against him as trustee and bailee was good 
against his estate as trustee or bailee. 

The Court of Appeals of Kentucky had a very vivid 
impression that the appellants contended that they had a 
claim against the estate of Warren Mitchell because that 
Court, in its opinion, admits that they have a claim 
against the estate of Warren Mitchell, but tells them 
that in accordance with the maxims of equity it is one 
that they will not be heard to assert in a Court of Justice 
and that any participation they may be permitted in the 
estate of Warren Mitchell cannot be by virtue of a claim 
against that estate, but as a recipient merely of the 
bounty of Warren Mitchell in treating them as legatees 
under his will. 

The fifth paragraph of the stipulation provides that 
the right of the appellants to the money in the American 
National Bank shall not be made dependent upon the 
amount secured by orders of the Courts of Kentucky by 
reason of the appellants’ claims. 

What was the meaning of this clause, and could it have 
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had any possible meaning except that the appellants 
were to have this rebate irrespective of the fact that they 
were to be charged in the Kentucky Courts with no part 
of the administrator’s disbursement for counsel fees, 
or at most with only so much of the amount disbursed 
by the administrator as the Kentucky Court might find 
them to be charged with as a quantum meruit for the 
services rendered in securing an appropriation for their 
part of the cotton. They were not liable for the amount 
agreed to be paid because the administrator had no power 
to bind them by his contract, and if the Kentucky Court 
found, as the Kentucky Court did find, that they were 
chargeable with only 35 per cent, as a reasonable fee, 
they were to have the rebate, but if the Kentucky Court 
found that they were responsible only for 25 per cent, 
or for 15 per cent., as reasonable fee, they were still to 
have the rebate, even though that rebate should amount 
to the total amount charged against them by the Kentuekv 
Court for the expense of collecting their share of the 
proceeds of the cotton, and the heirs-at-law of Warren 
Mitchell should have been left with the entire burden of 
collecting their fifty-one per cent, of the cotton claim. 

AUTHORITIES NOT CITED. 

The appellee will cite no authorities for the reason that 
there is no question of law upon which counsel in the least 
disagree. Appellants have cited authorities to the effect 
that it is the general intent of a contract which should 
govern even though particular words be given a different 
meaning from that ordinarily applied. We concede this, 
but insist that in the present case the general intent 
coincides with the meaning ordinarily given to the words 
“claim against.” Appellants cite authorities to the effect 
that contracts are to be construed so as to give effect to 
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every part of the instrument if possible. Were authorities 
necessary vve would rely on those cited. 

Counsel cite authorities for the general proposition that 
surrounding circumstances incident to the execution of 
a contract are proper for consideration in considering its 
terms. This is settled law and its application in the 
present case is fatal to appellants’ contention. 

Appellants cite authorities in support of the general 
proposition that when the particular language of a con¬ 
tract is of doubtful construction the interpretation of the 
parties is entitled to great weight. We do not concede 
that the language of the contract here in question is at 
all doubtful, but, if it were, the appellee would invoke 
the principle of law thus announced, as being particularly 
applicable to the contentions raised by appellants in the 
Kentucky Courts. 

What has been said applies equally to the proposition 
that a construction should be adopted which under all 
circumstances of the case ascribed the most reasonable, 
probable and natural conduct to the parties. 

As to the authorities cited as to the meaning of the 
word “claim,” the decisions in which this word has been 
construed are very numerous and the construction placed 
upon the word has necessarily, in every case, depended 
upon the context and the circumstances. Attention is, 
however, called to the fact that nowhere in appellants’ 
brief is there cited any case as authority for the proposi¬ 
tion that “claim against ” does not mean “claim against" 
but means claim under. Even if any such case can be 
found the decision must necessarily have been the result 
of the application of the rule already referred to that 
general intent should govern even though particular words 
be given a different meaning from that ordinarily applied. 

Respectfully submitted. 

CHARLES F. CARUSI, 
EUGENE A. JONES. 
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In two matters, appellee's position is unsound, and 
therein his error lies at the very root of his argument; 
with their proper understanding his case falls. 
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I. 

As to Appellee’s Construction of Contract of June 

7 , 1905 . 

Concedeclly, this case primarily turns on a construc¬ 
tion as to what “claim” appellants must have established 
under the contracts of June 7 , 1905 . 

Appellee concedes this does not mean a claim as 
creditor (Appellee's Br., 4 ), but necessitated proof, exclu¬ 
sively as bailee or beneficiary of a trust, particularly ex¬ 
cluding proof as legatee under MITCHELL’S will. 

Appellee’s reasoning: 

“The claim is a claim based upon the owner¬ 
ship of cotton. In proof is a memorandum in the 
handwriting of Warren Mitchell “now produced.” 
It is asserted to establish the claim against the es¬ 
tate of Warren Mitchell as bailee or trustee” (Ap¬ 
pellee’s Br., page 18 ; see further pages 4 , 17 and 
23 ). 

But in excluding performance, by proof under the 
will, in the face of repeated reference to appellants’ 
rights, under such will, appellee runs counter to the in¬ 
evitable resultant inquiry: 

“Why an intent to exclude a recovery under 
the will ? Why an inclusion of a recovery only 
under a trust or bailment ?” 

In answer, appellee builds his whole construction of 
the contract on a single proposition, which, being false 
as a premise in reasoning, is almost wholly wi-thout sup¬ 
port in law. 
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That is—that appellants, as legatees, would be— 

“Bound by the fee contract made z^nth Penne- 
baker & Jones by the administrator of the estate of 
Warren Mitchell; (Br. 8 ) * * * but as bailors 

of a specified number of bales of cotton the cash 
proceeds of ichich zcould belong to them, free from 
any lien, and unfettered by any contract that cither 
Warren Mitchell or his administrator could have 
made until respect to it" ( Br. 4-5 see also pages 6, 
7 , 8, 13 . 15 , 16 , 19 and 24 ). 


Hence his conclusion, that the parties intended to 
limit performance, to a recovery by appellants as bailors 
or beneficiaries of a trust only. 

It is elemental law that the relations of a bailee, 
trustee, or administrator are all, broadly, without dis¬ 
tinction. trust relations. 

2 Blackst. Com. “Bailment" 451 . 

Lawson Bailment Sec. 5 . 

Jones “Bailment" 117 . 

28 Am. and En. Law Sec. Ed., page 859 . 

It is likewise elemental that, under the facts here, 
no distinction exists, in the several general powers and 
limitations of bailees, trustees or administrators, in in¬ 
curring charges for the preservation or recovery of the 
trust estate. 

That a bailee may recover of the bailor reasonable 
sums expended in its safe keeping. 

Schouler Bailments, 3 rd Ed., Sec. 53 . 

Lawson, Bailments, 25 , 27 . 

Story, Bailments, sections 121 , 154 , 193 , 197 . 

5 Cyc. 192 and ca. ci. 

3 A. & E. Enc. Law, 2 nd ed., 761 . 
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Devalcourt v. Dillon, 12 La. Ann. 672. 

Fink v. Runnells, 48 Mich. 302. 

Bacon v. Fourth National Bank, 9 N. Y. Supp. 
435. 

Patton v. Bogy. 78 Mo. App. 88. 

Likewise as to a trustee of a technical express trust. 
28 A. & E. Enc., Law 2nd ed.. 942, & ca. ci. 

And these include a reasonable expense for legal ser¬ 
vices to the extent that the same are necessary and bene¬ 
ficial to the estate. 

28 A. & E. Enc. Law, 2nd ed. 1090 & ca. ci. 

And the duties and responsibilities of the original 
trustee, Mitchell, as such—his liabilities and rights in ac¬ 
tion, upon his death, devolved upon his administrator. 

Perry, Trusts 6th Ed. (1911) sec. 269. Note 
(A) & ca. ci. 

Likewise as to administrators and executors. 

11 A. & E. Enc. Law, 2nd ed., p. 1233 & ca. ci. 

But in all alike, the trust property is not liable for 
illegal or unreasonable expenses or charges. 

in bailments. 

5 Cyc. 192-3 & ca. ci. 

Schouler, Bailments, 3rd ed. 53, 1. c. 67. 

Smith v. Heitman Co. (Tex.) 98 S. W. 1074. 



< 


in technical trusts. 

28 A. & E. Enc. Law, 2nd. ed. 1090, 1091 & 4 

long line, ca. ci. 

in administration/^t/^^^'^^ dQ* 

11 A. & E. Enc. Law, 2nd. ed. 1233. 
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and this includes unreasonable fees of attorneys. 

11 A. & E. Enc. Law, 2nd. ed. 1250, and long 
line ca. ci. 

To conclude, the proper doctrine applicable alike to 
all, stated generally is, that the trust estate, whether in 
bailment, technical trust or administration, is liable for 
the reasonable and legal charges and contracts, including 
those for attorneys fees, incurred by the trustee, bailee 
or personal representative, necessary for the preserva¬ 
tion or recovery of the trust estate. 

How nearly appellee's false premise, lies at the very 
root of his entire case, appears from a few references to 
his argument: 

He urges that Pennebaker & Jones must have in¬ 
tended to exclude a recovery under the unil because in 
such theory, there was as to them, no difference to com¬ 
promise, the appellants being bound at all events by the 
administrator's contract (Br., pages 7, 15). 

Whereas, if appellants won on a theory of trust , 
the latter were entitled to the fund, clear of any fee of 
Pennebaker & Jones, contract or no contract (Br., 7, 16). 
In other words, appellee says, John Paul Jones was “Bet¬ 
ting on a certainty” (Br., 7). 

Again, after quoting from the preamble of the con¬ 
tract, the several theories of appellants' claim of right 
(and, parenthetically, leaving out the recited specific ref¬ 
erence to the will) appellee urges that the character of 
claim referred to under all of these recitals, is that of 
‘bailee or trustee" because, in such right, “the claimants 
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were not bound by the fee agreement made by the admin¬ 
istrator etc." (Appellee's Br., pp. 18-19). 

Finally, in an argument which seems alone to de¬ 
cide this case adverse to appellee's contention, appellee 
says that the meaning of the fifth clause of the contract 
is, that if appellants had established in the Kentucky 
courts, the claim which they undertook to establish, i. c., 
bailee or trustee, they would, of course, have been charg¬ 
ed there with no "counsel fees,'' and would further receive 
this “rebate" in addition; in other words, he contends, in 
effect, that it was the parties’ intention that if appellants 
established the memorandum as a declaration of trust, 
either in connection with or apart from establishing it as 
a part of the will, then they would not only receive from 
the administrator, practically, their full 51% of the en¬ 
tire appropriation which the memorandum specified, but 
also from Pennebaker & Jones an additional 20% (Ap¬ 
pellee’s Br., 23, 24), and this in the face of the very 
obvious fact that the memorandum showed on its face 
it was a separate declaration of trust, which only by 
subsequent reference, had been made a part of the will 
(Rec. 2377, p. 18) and might as readily have been in¬ 
dependently established by appellants as creating a trust, 
as in naming a lcgac\. 

If such is appellee’s construction, the American Na¬ 
tional Bank deposit was to appellants, not at all to be 
deemed a conditional "rebate," but rather an additional 
"bounty.” 

Such construction is not within the limits of rea¬ 


son. 
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The result of appellee's error in his primary, basic 
assumption, is, that, without reference to the view ex¬ 
pressed in our brief in chief, his entire contention, is left 
without any support of reason, probability or precedent. 

II. 

Appellee’s Misconstruction of the Kentucky 

Decision. 

Appellee repeatedly quotes from paragraphs of the 
original opinion of the Kentucky Court of Appeals, the 
effect of which was abrogated by a subsequent supple¬ 
mental opinion, handed down on rehearing. In its orig¬ 
inal opinion the Kentucky Court, misconstrued and mis¬ 
conceived undisputed evidence as to the position taken 
by appellants as to the Pennebaker & Jones fee, and ex¬ 
tensively expressed itself on the theory that appellants 
had opposed credit for the Pctmcbakcr & Jones fee; the 
quotations in appellee’s brief (p. 9) are a part of such ex¬ 
pression. Subsequently when its error was called to its 
attention on rehearing, the Kentucky appellate court, 
corrected its error in this regard and said: 

“Subsequent to said agreement (June 7, 1905) 
neither Armstrong, Summers nor Wilson made .ny 
contest as to paying Pennebaker & Jones’ fee of 
50 %, but consented to the same’’ (R. 2378, p. 38 
after 76). 

Yet even in its original opinion as quoted, it did 
not hold, as appellee urges, that appellants were estopped 
to set up a claim as trustee or bailee, or any other char- 
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cictcr of claim; what it does hold and find, is rather to the 
contrary; that in fact a relation of trust existed between 
Mitchell, while alive, and appellants, who had “intrusted 
this business of the prosecution of their claim entirely 
to Warren Mitchell,” and predicated thereon, the court 
held, in exact conformity with the principle heretofore 
urged, i. e., that the trust estate was chargeable with “ex¬ 
penses incurred by him and his personal representative in 
collecting same,” and that appellants were estopped to 
deny the justice of such charge. 

Certainly it could not be suggested, that if appellants’ 
right was held to be alone, that of a specific legacy, which 
only accrued as a right on the death of the testator, that 
the same would be chargeable in laze with the “expenses” 
of the testator, incurred in his lifetime, in seeking to re¬ 
cover the fund, out of which his “bounty” was given. 

The clause cpioted from the Kentucky decision, goes 
far towards an express decision that appellants take as 
beneficiaries of a trust, as well as legatees under a will; 
certainly it does not hold that they were estopped to main¬ 
tain the former position. 

As to the Intervening Petition of Henry E. Davis. 

The only reference to the right of appellant Davis 
as against these appellants, in the concluding pages of 
his brief (pp. 41 & 42). In answer to so much of this 
argument as concerns these appellants we submit: 

1. An attorney's lien only attaches to property to 
which the client has title (See authorities cited Davis Br., 
p. 18 seq.). 
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The right of Pennebaker & Jones, to the fund, now- 
represented by the bank deposit, was contested by appel¬ 
lants, long prior to the original Pennebaker & Jones suit; 
the holding in receivership, of such fund, prior to the con¬ 
tract of June 7, 1905, was not a holding for Pennebaker 
& Jones, but for whomsoever prove title in law to it. 

The contracts in effect, conceded this title to appel¬ 
lants, conditionally, and it was in reason, a title by rela¬ 
tion, extending back to the date of the appropriation. 

At no time, did Pennebaker & Jones have such right 
or title to this fund as gave them any right of disposi¬ 
tion thereof, or in parity of reasoning, to charge the 
same with their private contracts or undertakings. 

2. The services of appellant Davis, never created 
the fund. 

(See authorities, Davis Br., p. 20 scq.). 

The fund was in existence prior to any suit filed, or 
services rendered by Davis, the only question was, who 
was entitled to it? 

His services, from the beginning, were rendered, 
not in preservation, in protection of the fund itself, but 
in securing its possession for one claimant, Pennebaker 
& Jones, adverse to these appellants. 

3. The services rendered, were not such as were 
rendered to the attorney s client, independently of a sub¬ 
sequent right or claim thereon of these appellants, but 
were from the beginning, coincident and directly con¬ 
nected with an effort to deprive appellants of a fund, to 
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which they claimed to be then entitled, and it was this 
claim, which the subsequent contract, and any decree 
thereon in favor of appellants would affirm. 

To sustain Davis’s contention, would be to hold ap¬ 
pellants chargeable for services rendered to their ad¬ 
versary, in an unsuccessful effort to defeat their righteous 
claim of right or title. 

\\ e submit the contention is without merit. 

We renew our previous contention, that under all 
the facts and the law, the decision of this court should 
be for these appellants, unqualifiedly. 

Respectfully submitted, 

E. Hilton Jackson, 

Stanley D. Pearce, 

Attorneys for Appellants, Arm¬ 
strong. Summers & Il ilson. 
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OF THE DISTRICT OF COLUMBIA. 

January Term, 1912. 

No. 2378. 


HENRY E. DAVIS, INTERVENING PETITIONER, 

APPELLANT, 


vs. 


CHARLES I). PENNEBAKER, SURVIVING MEMBER 
OF THE FIRM OF PENNEBAKER & JONES. 


APPEAL FROM THE SUPREME COURT OF THE 

DISTRICT OF COLUMBIA. 


I. 

Statement of the Case. 

This is an appeal from a decree of the Supreme Court 
of the District of Columbia sustaining a demurrer to an 
intervening petition and dismissing the said petition, in 
Equity Cause No. 25,253, on the docket of that court, 
wherein John Paul Jones and Charles D. Pennebaker, 
copartners under the firm name and style of Pennebaker 
ife Jones, were complainants, and Elliott K. Pennebaker, 
administrator d. b. n. c. t. a. (hereinafter called adminis¬ 
trator), of one Warren Mitchell, was defendant. 

Printed with the record is a portion of the transcript 
on the appeal, No. 2379, of Henry R. Summers and others 
against Charles D. Pennebaker, surviving partner of the 
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firm of Pennebaker& Jones, the same being a stipulation 
of counsel in that appeal (Rec., pp. 57-8), which matter, 
however, has no relation to the appeal of the intervening 
petitioner, and was undoubtedly inadvertently inserted 
on the assumption that the intervening petitioner was 
party to and interested in the said stipulation, which is 
contrary to the fact: and the said portion of the printed 
record is accordingly not further noticed herein. 

The facts of the case are as follows: 

Warren Mitchell, of Louisville, Jefferson County, Ken¬ 
tucky, died on some day prior to March 0, 1889, leaving 
a last will naming Samuel Russell as executor, which 
was admitted to probate and record in the County Court 
of that county, on that day (Rec.. p. 2, fol. 2). 

At the time of his death, Mitchell had a claim against 
the United States for the proceeds of 738 bales of cot¬ 
ton, and his will, after naming Russell as executor, 
contained the following provision 1 

“For the purpose of this will and the execu¬ 
tion of the same, l vest him with the legal and 
equitable title to my estate, real and personal, 
wherever it may be, with full power and authority 
in him to sell and convey any or all of the same, 
and to collect, compromise and settle any debts 
due me, and to prosecute a claim against the 
Government of the United States which is now 
pending before Congress for the proceeds of 
cotton” (Ibid.). 

Russell died before complete administration of Mitch¬ 
ell’s estate and before the claim against the United 
States was allowed and paid, and upon Russell’s death, 
Elliott K. Pennebaker was duly appointed and consti¬ 
tuted, and duly qualified as, Mitchell’s administrator 
d. b. n. c. t. a. (Rec., pp. 2-3, fols. 2-3). As such 
administrator, Pennebaker on December 15, 1902, en¬ 
tered into a contract with Charles D. Pennebaker and 
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John Paul Jones, copartners under the firm name and 
style of Pennebaker & Jones, agreeing to pay the 
latter as and for their fees in the prosecution of 
the claim, an amount equal to 50 per cent of whatever 
amount might be collected for and on account of the 
claim from the United States, and that Pennebaker & 
Jones should have a lien on any check, draft or war¬ 
rant which might be issued in payment thereof; which 
contract was ratified and confirmed by the Jefferson 
County Court, and was made and entered into by and 
with the consent previously thereto had of all Mitchell’s 
known next of kin and distributees (Rec., p. 3, fol. 3; 
Rec., pp. 0-7, fols. 10-11). 

Pennebaker & Jones prosecuted the claim before the 
Congress of the United States and procured the allow¬ 
ance thereof by act of February 24, 1905, in the sum of 
SI28,692.22, wherebv they became entitled to have and 
receive as their fee the sum of $64,346.11 (Rec., p. 3, 
fols. 3 and 4). 

When Pennebaker & Jones demanded payment of their 
fee the administrator, because of certain claims and rep¬ 
resentations made to him by and on behalf of one Wil¬ 
son, one John A. Armstrong, administrator d. b. n. of C. 
Q. Armstrong, the heirs or next of kin of said C. Q. 
Armstrong, and one Summers, administrator d. b. n. of 
Walter W. Summers (hereinafter collectively designated 
as the Wilson claimants), refused to pay Pennebaker & 
Jones more than one-half the amount of their fee, namely, 
$32,173.06, claiming and insisting upon his, the adminis¬ 
trator’s, right and duty to retain the other half subject to 
the claims and representations aforesaid; and he procured 
to be issued four separate United States Treasury checks 
or warrants (hereinafter called checks), for the sums of 
$64,346.11, $32,173.06, $16,086.53, and $16,086.52, re¬ 
spectively, which check for the sum of $32,173.06 he was 
willing to pay or deliver to Pennebaker & Jones, but the 
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other three he intended to remove from the District of 
Columbia, and the proceeds thereof to administer as of 
Mitchell’s estate (Rec., p. 47, fols. 94-5). 

The claims of the Wilson claimants were based upon a 
certain memorandum signed by Mitchell and declared to 
be part of his will: which memorandum in effect recited 
that, of the 73S bales of cotton, 358 belonged to Mitch¬ 
ell, 200 to the Armstrong heirs, 100 to Summers, and 40 
to Wilson, and that Mitchell had had control and man¬ 
agement of the claim for more than twenty years, had 
paid all expenses and spent much time and money in 
prosecuting the claim, and was entitled to a fair com¬ 
pensation for his expenses and services, besides which 
he had advanced Summers a certain sum, of which part 
had been repaid him, Mitchell, and the balance was still 
due. The memorandum closes as follows: 

“I make this memorandum to show how this 
cotton claim stands in case of any accident to me 
or in case of my death;” 

and it is endorsed with a distribution of the bales as 
aforesaid, the endorsement concluding: 

“'Fhe within mem. is written by me in my own 
hand, and is true and made a part of my will” 
(Rec., pp. 28-29). 

Mitchell’s administrator having taken the position 
indicated, Pennebaker A: Jones (hereinafter called com¬ 
plainants), on March 14, 1905, tiled, in the Supreme 
Court of the District of Columbia, their bill in equity 
against the administrator, setting forth, after the formal 
opening allegations, the death of Mitchell; the pro¬ 
visions of his will making Russell executor and vesting 
him with title to Mitchell’s estate and power and au¬ 
thority to prosecute the claim against the United States; 
the death of Russell, leaving administration of Mitchell’s 
estate uncompleted and the claim uncollected; the con- 
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tract with Mitchells administrator and its ratification 
and confirmation by the Jefferson County Court; the 
successful prosecution of the claim by complainants, 
and the allowance thereof, the payment by the adminis¬ 
trator of one-half of the fee in question, and the reten¬ 
tion by the administrator of the Treasury checks 
covering the other half of the fee, as well as one-half of 
the entire amount allowed on the claim; the imminence 
of the departure of the administrator from the jurisdic¬ 
tion with the Treasury checks remaining in his pos¬ 
session; and the nonresidence of the administrator, 
his want of any property or estate in the juris¬ 
diction, and the absence of any property or es¬ 
tate of Mitchell in the jurisdiction, in case of 
removal therefrom of the checks. And the bill prayed 
that the complainants might be decreed to have 
a lien for the unpaid half of their fee upon the checks 
aforesaid, and each of them; that the defendant, admin¬ 
istrator, be restrained from removing the checks, and 
each of them, from the jurisdiction; for a receiver to 
demand and receive of the administrator the said checks, 
and each of them; that the complainants might be 
decreed to have and recover of the defendant the remain¬ 
ing half of their fee payable out of the said checks, or 
the proceeds thereof, and for general relief (Rec., pp. 2-5). 

Upon consideration of this bill of complaint, an order 
was made by the court enjoining the administrator from 
removing from the jurisdiction the checks in question, 
and appointing a receiver to demand and receive from 
the administrator and endorse for collection, and present 
and collect, on and under his endorsement as such re¬ 
ceiver, the said checks, provided, however, that if the 
administrator should forthwith deliver into the hands of 
the receiver the checks covering the half of the fee in 
controversy, so much of the order as restrained and 
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enjoined the administrator should befor nothing held ;and 
that the receiver so appointed should hold any of the 
said checks by him received, or the proceeds thereof, 
subject to the further order or orders of the court in the 
cause (Rec., pp. 5-6). 

The effect of this order was to permit the administra¬ 
tor, upon delivering to the receiver the checks covering 
the unpaid half of the fee, to take the other check, 
which was for an entire half of the amount awarded on 
the claim, out of the jurisdiction; and this was done, so 
that the administrator delivered to the receiver the two 
checks aggregating $32,173.05, being half of the amount 
of the fee in question. 

As appears from the allegations of the original bill in 
the nature of a supplemental bill (afterwards, and on 
March 28, 1910, filed in the cause), the administrator of 
Mitchell, defendant therein, filed his answer to the 
original bill on October 6, 1905 (Rec., pp. 13-15, fols. 
25-28), and this fact also appears from the answer itself 
duly filed but not brought up as part of the record in 
this court. 

On the same day on which the administrator fded his 
answer, namely, October 6, 1905, there were filed in the 
cause three several stipulations, bearing date June 7, 
1905, between the complainants and the Wilson claim¬ 
ants, respectively, of the following purport: 

Whereas the claim of Mitchell had been al¬ 
lowed in the amount of 8128,692.22 and paid to 
Mitchell's administrator; and whereas complain¬ 
ants entered into the above-described contract 
with the administrator for a fee equal to 50 per 
cent, with right of lien as aforesaid; and whereas 
the administrator had paid one-half of the 50 
per cent but had refused to pay the other half, 
solely because of the assertion bv the Wilson 


claimants of the interest aforesaid in and to the 
said sum allowed on the claim; and whereas com¬ 
plainants had instituted the suit in equity afore¬ 
said; and whereas the Wilson claimants asserted 
that Mitchell’s administrator was liable for the 
value of the respective proportions of the cotton 
as indicated in Mitchell’s will, and they were enti¬ 
tled to share in the distribution of the fund in the 
hands of the administrator by reason thereof; and 
whereas the Wilson claimants objected to the pay¬ 
ment of the fee claimed by the complainants, as 
specified in their contract with the administrator, 
and were about to contest the same; therefore,in 
settlement of the differences between the parties it 
was agreed ; First, that the Wilson claimants,so far 
as affected their interest, agreed that the adminis¬ 
trator should pay to the complainants the full 
amount of their claim of 50 per cent of the 
amount allowed and paid on the claim, but in the 
event they, the Wilson claimants, should succeed in 
establishing a claimagainst theestateof Mitchell, 
the complainants would refund to them an amount 
equal to 20 per cent of the amount so allowed on 
the claim; secondly, that the complainants would 
refund the said 20 per cent, provided that no part 
of the refund should be paid unless the Wilson 
claimants should succeed in establishing a claim 
against Mitchell’s estate as provided; thirdly, 
that as a guarantee for the performance of the 
agreement on their part to be performed, the 
complainants, immediately upon the payment to 
them by the administrator of the remainder of 
the fee claimed by them, would deposit with the 
American National Bank the amount of the con¬ 
ditional refund stipulated, the final disposition 
thereof to be in manner and form and subject to 
conditions provided; fourthly, that, at a time cer¬ 
tain and under conditions stated, the said Ameri¬ 
can National Bank would pay to the proper 
parties the amounts deposited with it; fifthly, 
that the right and title of the Wilson claimants 
to the amounts deposited with the said bank 
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should be in no way dependent upon the amounts 
secured by judgments or orders of the courts of 
Kentucky bv reason of their claims, but that 
should said claims be allowed them, irrespective 
of the amounts received thereon, their title to 
the fund should be secured, nor should their 
claims in the courts of Kentucky be in anywise 
diminished or affected by any right or title they 
had to the fund; and, sixthly, that the said bank 
accepted the custody of the fund and agreed to 
pay it over in compliance with the conditions 
aforesaid (Kec., pp. 6-10). 

Upon the tiling of the administrator’s answer and the 
said stipulations, a final decree in the cause was rendered 
October 6, 1905, authorizing and directing the receiver 
to pay to the American National Bank in all the sum of 
$13,347.60, to be held and disposed of by the bank in 
accordance with the stipulations aforesaid, and the 
remainder of the fund in the receiver’s hands to pay to 
the complainants or their solicitor of record, less any 
proper charges, and that upon the filing in the cause of 
the receipts of the bank and the complainants, or their 
solicitor, for the several sums aforesaid, the receiver and 
the surety on his bond should stand released and dis¬ 
charged in the premises (Bee., pp. 10-11). 

Immediately after turning over to the receiver the 
Treasury checks aggregating $32,173.05, as aforesaid, in 
accordance with the provision in that behalf of the order 
of March 14, 1905, the administrator took with him to 
his domicil in Kentucky the check for $64,245.11 (Rec., 
p. 29, fol. 57), and on March 22, 1905, instituted in the 
Chancery Branch of the 'Jefferson County Court a suit 
praying for a settlement of his accounts as administra¬ 
tor and for his final release and discharge (Rec., p. 48, 
fol. 97), which suit was finally disposed of on appeal by 
the Court of Appeals of Kentucky in an opinion ren- 
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dered June 18, 1909 (Rec., p. 26, fol. 50), modified and 
extended December 17, 1909 (Rec., p. 37, fol. 74), and 
by a decree subsequently rendered on the mandate of 
the said Court of Appeals by the said Jefferson County 
Court, Chancery Division (Rec., pp. 40-47). 

In its opinion the Court of Appeals of Kentucky said 
as to the Wilson claimants as follows: 

“For Armstrong, Wilson and Summers it is con¬ 
tended that the administrator had no right to 
contract to pay any sum whatever for the collec¬ 
tion of that part of the claim in which they were 
interested, and that they are in nowise answer- 
able for his acts in so doing, or properly charge¬ 
able with any sum whatever for the collection of 
their debt in excess of that which they have here¬ 
tofore agreed with said Pennebaker & Jones that 
they would pay” (Rec., p. 30, fol. 58). 

“We are clearly of opinion that the administra¬ 
tor, in making this employment under the circum¬ 
stances, and in the way and manner in which he 
did, was not guilty of any fraudulent or improper 
conduct, and this brings us to the question as to 
whether or not he had power to make such con¬ 
tract. . . . The statute makes it the duty 

of the administrator to collect any claims that 
may be due the estate of the decedent, and for 
his failure to exercise ordinary care to do so, he 
is liable upon his official bond. Now, in a case like 
the one under consideration, where the estate has 
no means, and the only asset is a vague and very 
uncertain claim against the Government, grown 
hoary with age, been rejected by the Court of 
Claims, and upon review, declared spurious by 
the highest court in the land, considered and dis¬ 
credited by the National Congress at several of 
its sessions, what is an administrator to do if he 
has not the right to contract with attorneys upon 
a contingent basis to try and enforce the collec¬ 
tion of the claim? . . . Not only w r as the ad¬ 

ministrator justified in making this contract of 
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employment by the nets of the legatees, them¬ 
selves, ami by the plain provision of the law 
making it his duty to collect claims due the 
estate, but the will itself, in article 7 thereof, im¬ 
posed upon him the duty of undertaking its collec¬ 
tion, even going so far as to direct what should be 
done with the proceeds thereof in the event that 
his executor met with success in his effort look¬ 
ing towards its collection" (Ree., pp. 32-3, 
fols. 62-4). 

“As to the contention of Armstrong, Wilson 
and Summers, that they were not properly 
chargeable with any part of the fee of Pennebaker 
A' Jones for collecting this claim, or, if liable for 
any part, nothing in excess of a reasonable fee, it 
is only necessary to state that the only rights 
whatever, which they have, are those given them 
by Warren Mitchell, deceased, in his will. 

For about forty years they intrusted the conduct 
of this business of the prosecution of their claim 
entirely to Warren Mitchell, and rested solely 
upon the confidence which they had in his honesty 
and integrity. They are now in no position to 
complain of the manner in which he prosecuted 
the claim, or the means employed and expenses 
incurred by him and his personal representatives 
in collecting the same. . . . Having failed to 

speak when it was their plain duty to have done 
so, they will not now be heard to say that they 
should not be chargeable with their just propor¬ 
tion of the expenses which were incurred by the 
representatives of Warren Mitchell, to whom they 
had intrusted the collection of their interest in 
this claim. The contract of employment which the 
administrator made with Pennebaker & Jones 
was, under the circumstances, in this case fair and 
reasonable, and the Chancellor should have given 
him credit for the 50 per cent of the claim to 
which they were entitled" (Rec., p. 34 ,fols. 67-S). 

Bv the decree of the Jefferson County Court upon the 
mandate of the Court of Appeals of Kentucky the dis- 
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tributable portion of the estate of Warren Mitchell in 
the hands of the administrator was treated and con¬ 
sidered as though the same wholly excluded the fee 
allowed Pennebaker & Jones, namely, one-half of 
$128,692.22; and of such distributable portion the Wil¬ 
son claimants, respectively, were decreed their propor¬ 
tionate shares accordingly (Rec., pp. 40-47). 

It thus appears that in the Kentucky cause it was 
adjudged and determined as follows: 

(1) That the Wilson claimants were subject to 
the contract of the administrator with Pennebaker 
A Jones, complainants herein, and the allowance 
to the latter of the fee prescribed and provided 
for by that agreement; 

(2) That the estate of Warren Mitchell to be 
distributed by the administrator was so much 
thereof as remained after allowance of the said 
fee, and other proper costs and charges; 

(3) That the Wilson claimants were awarded 
and allotted their respective interests in the dis¬ 
tributable estate of Warren Mitchell accordingly: 
and 

(4) That the Wilson claimants took, not as 
claimants upon or against the estate of Mitchell, 
but under his will. 

The Kentucky proceedings having been concluded, 
the appellant herein (hereinafter called petitioner), on 
August 2, 1910, filed an intervening petition in the cause 
No. 25,253, in Equity, in the Supreme Court of the Dis¬ 
trict of Columbia, the material allegations and aver¬ 
ments of which are as follows: 

(1) Prior to the institution of the suit the 
petitioner was employed by complainants, in 
respect of their claim upon Mitchell’s adminis¬ 
trator, for professional services rendered in prose¬ 
cuting the claim of Mitchell upon the United 
States. Upon and through the advice and service 
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of the petitioner in the premises, the complain¬ 
ants, before the institution of the suit, were paid 
and accepted one-half of the amount claimed by 
them, and the suit was brought by, through, and 
under the services, management and supervision 
of the petitioner, and final decree was passed 
therein, whereby it was adjudged that the receiver 
appointed in the cause should pay to the Ameri¬ 
can National Bank of Washington, District of 
Columbia, S 13,347.00, in all, to be held and dis¬ 
posed of by the bank in accordance with and sub¬ 
ject to the terms and conditions of the stipula¬ 
tions between the complainants, on the one side, 
and the Wilson claimants, on the other, which 
said sum or fund of $13,347.60 is now in posses¬ 
sion of the bank, under the terms and conditions 
aforesaid. 

(2) By reason of the proceedings set forth in 
the original bill in the nature of a supplemental 
bill, Pennebaker, as surviving partner of the com¬ 
plainants, is entitled as against the Wilson claim¬ 
ants to the sum or fund aforesaid, subject, 
however, to the claim of the petitioner as in the 
petition set forth. 

(3) In a suit instituted by the administrator in 
the Chancery Branch of the Jefferson Countv 
Court of Kentucky, praying for a settlement of 
his accounts as such administrator, the proceed¬ 
ings were had and orders and decrees made and 
passed as hereinabove set forth. 

(4, 5 and 6) The next of kin of Mitchell and 
the legatees named in his last will and testament 
instituted, in the Supreme Court of the District 
of Columbia, a certain suit against the complain¬ 
ants, the American National Bank, and the Wilson 
claimants, which suit was afterwards abandoned; 
and in the administrator’s suit in the Kentucky 
court all of the claims and alleged rights of the 
said next of kin and legatees were finally de¬ 
termined and adjudicated, and they have no right 
in or to the said sum or fund of $13 ,347.60. 

(7) In the Kentucky suit the right of the com¬ 
plainants to their claim for professional services 
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respecting the prosecution of the claim of 
Mitchell upon the United States was directly 
involved, and the petitioner, at their instance 
and request, rendered certain professional services 
therein, the final adjudication and determination 
in the said suit being that complainants were 
entitled to their claim or demand in full; namely, 
the sum of §64,346.11. 

(8) All and singular the services of the peti¬ 
tioner to, for and in behalf of the complainants, 
were employed, engaged and rendered in and 
about the adjudication of the right of their firm 
and the surviving partner thereof in and to the 
said sum of $64,346.11, and the recovery thereof 
from and out of the proceeds of the claim of 
Mitchell; and the said services of the petitioner 
were instrumental, efficacious and indispensable 
in and to the allowance and recovery of the said 
claim of the complainants, and the creation of the 
said fund of $13,347.60 now in the American 
National Bank, and the preservation thereof as 
applicable to the payment, discharge and satis¬ 
faction of the said claim. 

(9) At the time the petitioner was employed 
by the complainants, and throughout the rendi¬ 
tion by the petitioner of his services to the latter, 
it was expressly understood and agreed by and 
between them and the petitioner that the peti¬ 
tioner should be paid for his said services out of 
whatever sum or sums, fund or funds, might be 
received, recovered or realized by or for the com¬ 
plainants out of the sum allowed by the United 
States upon the claim of Mitchell, and not other¬ 
wise; and the petitioner has received of or from 
the complainants, or either of them, nothing 
whatever bv way of compensation for his said 
services as aforesaid. There was no understanding 
as to the amount of compensation to be received 
by the petitioner for his services, except that he 
should receive for the same a reasonable sum, com¬ 
mensurate with the character, extent, and result 
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of his said services, which reasonable sum is an 
amount equal to at least 25 per cent, or one-fourth 
of the said sum of $64,340.11, being the sum of 
$16,080.50: and by reason of the premises the 
petitioner claims and has a first and prior lien, 
superior to that of any other person or persons 
whomsoever, and however asserted or claimed to 
arise or exist, upon the said sum of $13,347.00, 
and the same is applicable, and should be applied, 
in payment for the petitioner’s said services, and 
paid to him accordingly, exclusive of and without 
regard to any claim of what kind soever, to or 
upon the said sum or fund. 

(10) On July 10, 1000, the petitioner notified 
the American National Bank of his claim in the 
premises. 

(11) One Van Senden, on July 9, 1009, tiled in 
the suit an intervening petition,claiming that one- 
half of the said sum of $13,347.60 is equitable 
assets in the custody of the court, subject to its 
orders and decrees, and that Van Senden had an 
equitable lien thereupon by reason of his diligence 
in the discovery of the same, and the same should 
be applied to part payment of a certain judgment 
against the estate of Jones and his executors: 
which petition is without merit, and Van Senden 
has no claim in law or equity upon the said sum 
or fund. 

(12) The claims of the Wilson claimants, set 
forth in answer to the original bill in the nature 
of a supplemental bill, are without merit, and in 
fact and in law precluded and finally adjudicated 
and disposed of by the Kentucky proceedings. 

Wherefore, the petitioner prayed that he might 
be adjudged to have a first and prior lien, supe¬ 
rior to that of any other person or persons whom¬ 
soever. and however asserted or claimed to arise 
or exist, upon the said sum or fund of $13,347.60, 
and to be entitled to have the same and the whole 
thereof in payment for his services as aforesaid 
(Ree., pp. 47-52). 
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Pennebaker, surviving partner of the complainants, 
demurred to this petition, which demurrer was sustained 
and the petition dismissed (Rec., pp. 53-4). 

In disposing of the demurrer the court below delivered 
the following opinion (/bid.): 

“It is essential to the existence of an equitable 
lien upon a fund, that its owner and his creditors 
shall have mutually intended the creditor to be¬ 
come vested with an interest in the fund which 
should amount to ownership pro tanio; and fur¬ 
ther, an agreement expressive of that intent made 
to give it effect. 

“A naked agreement to pay out of a fund is 
entirely expressionless upon the point of intent. 
Such an agreement may exist with the intent ab¬ 
sent from or present in the minds of the parties. 
‘Rut a mere agreement to pay out of such fund is 
not sufficient: something more is necessary.’ Trist 
vs. Child, 2lst Wallace, 447. 

“The ‘something more’which is necessary, is the 
expression of the intent to vest the creditor with 
the interest in the fund, above pointed out. It 
seems to me that the expression of the exact 
equivalent of the foregoing proposition is found 
in l)e Winter vs. Thomas, 34 D. C. A., 84, where 
the court said, ‘It may be conceded that where 
the situation of the parties and the attendant 
circumstances favor such a construction, an agree¬ 
ment to pay a certain percentage of a fund may 
be deemed to be a promise to pay the same out of 
the said fund. But where either expression is 
used, the intent must appear that the fund itself 
is looked to for security.’ Therefore, if the mere 
agreement to pay ‘out of the fund’ without the 
expression of an intention that the creditor shall 
have an interest in the fund is insufficient to show 
the existence of an equitable lien, the pleading of 
only such an agreement without any pleading 
upon the point of ‘intent,’ is insufficient to show 
a cause of action. Inasmuch, therefore, as the 
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petition at bar is silent upon the point of the in¬ 
tent of the parties to vest the creditor with an 
interest in the fund or that he should look to the 
fund, it fails to state a cause of action and the 
demurrer ought to be sustained.” 

From the action of the court in sustaining the demur¬ 
rer and dismissing the petition, the petitioner duly 
appealed. 

III. 

Assignment of Errors. 

The petitioner assigned errors below, and relies upon 
the same, as follows: 

1. The court below erred in sustaining the demurrer 
of the plaintiff, Charles I). Pennebaker, to the interven¬ 
ing petition of Henry K. Davis. 

2. The court erred in holding that it is essential to the 
existence of an equitable lien upon a fund that its owner 
and his creditors shall have mutually intended the cred¬ 
itor to become vested with an interest in the fund which 
should amount to ownership pro Unite. 

3. The court erred in holding that an agreement ex¬ 
pressive of the intent referred to in the next preceding 
assignment of error must be made to give it effect. 

4. The court erred in holding that a naked agreement 
to pay out of a fund is entirely expressionless upon the 
point of intent, and that such an agreement may exist 
with the intent absent from the minds of the parties. 

5. The court erred in holding that in addition to the 
agreement to pay out of a fund there is necessary the 
expression of the intent to vest the creditor with the 
interest in the fund, and that such intent may not be 
collected from the situation of the parties and the 
attendant circumstances. 
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f). The court erred in not holding that the situation of 
the intervening petitioner to the original plaintiffs, and 
tlie circumstances attendant upon the understanding 
and agreement between the said petitioner and the said 
plaintiffs, involved and constituted the expression of an 
intent that the intervening petitioner should be paid 
out of the fund in question and should in that behalf 
and for that purpose have an interest in and a lien upon 
said fund. 

7. The court erred in holding that the situation of the 
intervening petitioner to the original plaintiffs, and the 
circumstances attendant upon the understanding and 
agreement between the said petitioner and the said 
plaintiffs, did not involve and constitute the expression 
of an intent that the intervening petitioner should be 
paid out of the fund in question and should in that be¬ 
half and for that purpose have no interest in and lien 
upon said fund. 

8. The court erred in holding that the said interven¬ 
ing petition is silent upon the point of the intent of the 
parties to vest the said intervening petitioner with an 
interest in said fund or that he, the intervening peti¬ 
tioner, should look to the said fund. 

9. The court erred in not overruling the said demur¬ 
rer to the said intervening petition. 

10. The court erred in not sustaining said intervening 
petition and granting said intervening petitioner the re¬ 
lief thereby prayed. 

Trti'l —'1 
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III. 

ARGUMENT. 

While the assignments of error are numerous, yet they 
express in varied phraseology a tew leading propositions 
which will he considered in order. 


A. 


The Special <>r Charging Lien of an Attorney for lhs 
Fees is an F(/nitable One and U ill be Unforced by 
a Court of K quit if. 


In volume 3 of the Third Edition of Pomerov's Treaties 


on Equity Jurisprudence, the law is thus stated: 


‘‘The doctrine may be stated in its most gen¬ 
eral form, that every express executory agreement 
in writing, whereby the contracting party suffi¬ 
ciently indicates an intention to make some par¬ 
ticular property, real or personal, or fund, therein 
described or identified, a security for a debt or 
other obligation, or whereby the party promises 
to convey or assign or transfer the property as 
security, creates an equitable lien upon the prop¬ 
erty so indicated, which is enforceable against the 
property in the hands not only of the original 
contractor but of his heirs, administrators, execu¬ 
tors, voluntary assignees, and purchasers or en¬ 
cumbrancers with notice. Under like circum¬ 
stances, a merely verbal agreement may create a 
similar lien upon personal property. The ulti¬ 
mate grounds and motives of this doctrine are 
explained in the preceding section; but the doc¬ 
trine itself is clearly an application of the maxim, 
equity regards as done that which ought to be 
done. In order, however, that a lien may arise in 
pursuance of this doctrine, the agreement must 
deal with some particular property, either by 
identifying it or by so describing it that it can be 
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identified, and must indicate with sufficient clear¬ 
ness an intent that the property so described, or 
rendered capable of identification, is to be held, 
given, or transferred as security for the obliga¬ 
tion” (sec.* 1235). 

‘The doctrine is carried still further, and ap¬ 
plied to property not yet in being at the time 
when the contract is made. It is well settled that 
an agreement to charge, or to assign, or to give 
security upon, or to affect property not yet in 
existence, or in the ownership of the party 
making the contract, or property to be acquired 
bv him in the future, although, with the excep¬ 
tion of one particular species of things, it creates 
no legal estate or interest in the things 
when they afterwards come into existence or are 
acquired by the promisor, does constitute an 
equitable lien upon the property so existing or 
acquired at a subsequent time, which is enforced 
in the same manner and against the same parties 
as a lien upon specific things existing and owned 
by the contracting party at the date of the con¬ 
tract” (sec. 1236). 

“The form or particular nature of the agree¬ 
ment which shall create a lien is not very mate¬ 
rial, for equity looks at the final intent and pur¬ 
pose rather than at the form; and if the intent 
appear to give, or to charge, or to pledge prop¬ 
erty, real or personal, as a security for an obliga¬ 
tion, and the property is so described that the 
principal things intended to be given or charged 
can be sufficiently identified, the lien follows” 
(sec. 1237). 

These general propositions may be regarded as ele¬ 
mentary. They are supported by Pomeroy with numer¬ 
ous citations of cases which it is not necessary to 
repeat here. 
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An Attorney's Lien fur His Fees has Long Been Recog¬ 
nized as Constituting an Equitable. Lien upon the 
Fruits of the Litigation. 


The whole subject of attorney’s liens is exhaustively 
considered in a note to the case of Hanna v. Island Coal 
Company (51 Am. St. Hep., 2 4b). The note begins at 
page 251. The case was decided in IS 1)2 bv the Appel¬ 
late Court of the State of Indiana, and is found in 5 
Indiana Appellate Court Reports. 103. The note gives 
the history of attorney's liens, as well as the authorities 
upon the subject. It divides the liens of attorneys into 
general or retaining liens, and charging or special liens. 

The general lien attaches to all papers, documents, 
money and other property which the attorney receives 
professionally. The special or charging lien is in addition 
to the general lien, and extends to any judgment pro¬ 
cured by the attorney for his client (p. 257). This right 
to recover for his services in obtaining a judgment for his 
client is equally a lien in the broad sense of the term, 
although it does not depend upon possession, but rests 
merely upon the equity of the attorney to obtain his 
fees and disbursements out of the judgment which he has 
obtained. The writer of the note says (p. 257): 

“It is considered reasonably proper that an 
attorney, by whose labor and at whose expense a 
judgment has been obtained for his client, should 
have an interest in that judgment which the law 
will regard and protect. An eminent judge once 
said. ‘that the convenience, good sense and justice 
of the thing required it.' So, when we talk of an 
attorney having a lien upon a judgment, it is in 
fact only a claim or right to ask for the inter¬ 
vention of the court for his protection, when, 
having obtained a judgment for his client he finds 
that there is a probability of the client depriving 
him of his interest in the fruits of that judgment. 




21 


The lien of an attorney upon a judgment is an 
equitable lien and is upheld simply upon the 
theory that his services and skill produce it. This 
seems to be the only ground upon which this lien 
has ever been put. Little is known of its origin, 
but the principle has long been recognized that a 
‘party should not run away with the fruits of the 
cause without satisfying the legal demands of 
his attorney by whose industry, and in many 
instances at whose expense those fruits are 
obtained.' " 

In the same note, at page 258, the extent of the lien 
is considered. While stating that, as a general rule, in 
the absence of express contract between the parties, 
this charging lien is limited to the attorney’s costs and 
expenditures, nevertheless, the author points out at 
page 260, citing authorities for his statement, that 
“there are many courts which extend the attorney’s lien 
upon a judgment so as to recover not only taxable costs, 
but a reasonable compensation for his services in obtain¬ 
ing the judgment. Though there is no agreement be¬ 
tween the client and his attorney concerning the amount 
which the attorney is entitled to charge for his services, 
the extent of the lien in such cases is ascertained upon 
the basis of a quantum meruit . which may be ascertained 
by the court or by a referee upon a summary applica¬ 
tion. If the amount of compensation has been agreed 
upon a lien attaches to that extent.” 

Carter vs. Bennett, 6 Fla., 615. 

Carter vs. Davis, 8 Fla., 183. 

McDonald vs. Napier, 14 Ga., 89. 

Cade vs. Wilkenson, 3 Smede & M., 223. 

Benjamin vs. Benjamin, 17 Conn., 110. 

Cook vs. Thresher, 51 Conn., 105. 

Bond vs. Taylor, 30 N. J. Eq., 467. 

In re Wilson, 12 Fed. Kef)., 235. 

Warfield vs. Campbell, 38 Ala., 527. 
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Andrews vs. Morse, 12 Conn., 444. 

Garner vs. Garner, 1 Lea, 29. 

Hunt vs. McClanahan, 1 Heisk., 503. 

Pleasants vs. Kortrecht, 5 Ileisk., 094. 

Perkins vs. Perkins. 9 Heisk., 95. 

Vaughn vs. Vaughn, 12 Heisk., 472. 

Covington vs. Bass, 89 Tenn., 496. 

Warfield vs. Campbell, 38 Ala., 527. 

Lx Parte Lehman, 59 Ala., 639. 

Jackson vs. Clopton, 66 Ala., 29. 

Mosley vs. Norman, 74 Ala., 422. 

In addition to the above cases the author cites the 
decision of the Supreme Court of the United States in 
the case of Central Railroad Company vs. Pettus , 113 
U. S., 116. This was a case in which certain unsecured 
creditors of the railroad company instituted proceedings 
in equity in Alabama (on behalf of themselves and of 
all other creditors who should come in and contribute to 
the expenses of the suit), to establish a lien upon the 
property of that company in the hands of other railroad 
corporations which had purchased and had possession of 
it. The suit was successful. The solicitors for the com¬ 
plainants filed their petition to be allowed reasonable 
compensation in respect of the demands of unsecured 
creditors, other than their immediate clients, who filed 
their claims under the decree,and to have a lien declared 
therefor on the property reclaimed for the benefit of 
such creditors. The court held that it was proper to 
give the solicitors a lien upon the property brought 
under the control of the court by the suit and the decree 
therein. Mr. Justice Harlan, delivering the unanimous 
opinion of the court, said (page 127): 

'‘The court below did not err in declaring a lien 
upon the property in question to secure such 
compensation as appellees were entitled to receive; 
for, according to the law of Alabama by one of 
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whose courts an original decree was rendered and 
by which law this question must be determined, 
an attorney at law or solicitor in chancery has a 
lien upon a judgment or decree obtained for a 
client to the extent the latter has agreed to pay 
him; or if there has been no specific agreement 
for compensation, to the extent to which he is 
entitled to recover, namely, reasonable compensa¬ 
tion for the services rendered." 


While this decision is positively based upon the statute 
law of Alabama, it nevertheless declares only law that is 
well established independently of any statute, as is, 
indeed, conceded by the learned trial justice in his 
opinion filed in the case at bar. He says (Rec., p. 53): 

“It is essential to the existence of an equitable 
lien upon a fund, that its owner and his creditors 
shall have mutually intended the creditors to be¬ 
come vested with an interest in the fund which 
should amount to ownership pro tanto; and fur¬ 
ther, an agreement expressive oi that intent, made 
to give it effect. 

“A naked agreement to pay out of a fund is en¬ 
tirely expressionless upon the point of intent. 
Such an agreement may exist with the intent ab¬ 
sent from or present in the minds of the parties. 
‘But a mere agreement to pay out of such fund 
is not sufficient; something more is necessary.' 
Trist vs. Child, 21st Wallace, 447. 

“The something more’ which is necessary, is 
the expression of the intent to vest the creditor 
with the interest in the fund, above pointed out. 
It seems to me that the expression of the exact 
equivalent of the foregoing proposition is found 
in ‘De Winter vs. Thomas,' [34 App.] D. C., 84, 
where the court said: 'It may be conceded that 
where the situation of the parties and the attend¬ 
ant circumstances favor such a construction, an 
agreement to pay a certain percentage of a fund 
may he deemed to be a promise to pay the same 
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out of the said hind. But where either expression 
is used, the intent must appear that the fund 
itself is looked to for security.’” 

It is hardly necessary to cite other authority in sup¬ 
port of the existence and extent of this charging lien. 
However, in 4 Cyc., 1005, it is said: 

“An attorney's charging lien may be defined as 
the right of the attorney, in the nature of an en¬ 
cumbrance. to charge upon property not in his 
possession, but connected with his employment, 
his claims arising out of his employment. 

The charging lien of an attorney is an equi¬ 
table right to be paid for his services out of the 
proceeds of the judgment obtained by his labor 
and skill. To the extent of such services he is 
regarded as an equitable assignee of the judg¬ 
ment.” 

Each ot these propositions is contained in the text as 
a positive statement of the law, and is supported by 
citations of many authorities, notablv U m/ vs. Boutelle, 
56 Vt., 570, where the subject receives full and careful 
consideration at pages 577 rt scq. 

The existence of this charging lien within this juris¬ 
diction has been established by repeated decisions of 
the Supreme Court of the United States and of the local 
courts, as shown by the following cases: 

Wylie vs. Coxe, 15 How., 415 (1853). 

In re Paschal, 10 Wall., 483 (1870). 

Trist vs. Child, 21 Wall., 441 (1875). 

Stanton vs. Embrey, 93 U. S., 548 (1876). 
McPherson vs. Cox, 96 U. S., 404 (1878). 

Peugh vs. Porter, 112 U. S., 737 (1885). 

Cent. R., etc., Co. vs. Pettus, 113U. S., 116 (1885). 
Mackall vs. Willoughby, 167 U. S., 681 (1897). 
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Of these cases, in/// e vs. Coxe, In rc Paschal, Stan¬ 
ton vs. Embroil, McPherson vs. Car, Peugh vs. Porter , 
7V/$£ vs. Child and Maekall vs. Willoughby, originated 
in the local courts. 

In addition to these cases, reference is made to the 
cases of— 

Hutchinson vs. Worthington, 7 App. I). C., 548; 
Sanborn vs. Maxwell, IS App. I). ('., 245; 

Arnold vs. Carter, l ( .) App. I). C., 259; 

DeWinter vs. Thomas, 54 App. J). C., SO; 
decided by this court. 

It would seem, therefore, superfluous to argue further 
or to cite additional authority in support of the general 
propositions hereinbefore in this argument stated. 

C. 

It is not thought that the opinion of the learned trial 
justice can be confined to a question of mere pleading. 
In that opinion it is stated (Rec., p. 54), as follows: 

“Therefore, if the mere agreement to pay‘out 
of the fund' without the expression of an inten¬ 
tion that the creditor shall have an interest in the 
fund is sufficient to show the existence of an 
equitable lien, the pleading of only such an agree¬ 
ment without any pleading upon the point of 
‘intent,’ is insufficient to show a cause of action. 
Inasmuch, therefore, as the petition at bar is 
silent upon the point of the intent of the parties 
to vest the creditor with an interest in the fund 
or that he should look to the fund, it fails to 
state a cause of action and the demurrer ought 
to be sustained.’’ 

Counsel understood the language of the learned trial 
justice as indicating that there should be an averment 
in the pleading that, as a matter of fact, the intent of 
the contracting parties to constitute a lien was expressed 
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either verbally or in writing. Of course, it was impossible 
for the petitioner to amend in that regard, inasmuch as 
his contention was that the intent to charge his fee upon 
the fund arose by necessary implication from the facts 
stated in his petition. 

It, however, this court should be of opinion that this 
is a question ot mere pleading, then the verbal amend¬ 
ment can be made here. 

In the cases of Neale vs. Neale , 9 Wall., 1; The 
t remolo Patent, 23 W all., ">18. and Wiggins Ferry Com¬ 
pany vs. 0. N M. Ry ., 142 l . S., .496, tins question was 
considered by the Supreme Court of the United States, 
and the principle laid down and reiterated that such an 
amendment may be made. and. it necessary to justice, 
will be directed to be made, even after argument and 
submission of the cause. And in Morrow Slum Manu¬ 
facturing Co. vs. New England Shoe Co., a 7 F. R., 685, 
the court, without requiring formal amendment, treated 
the bill of complaint as though amended, so far as 
needful to enable the court to decide the case on its 
merits. 

In the case of Wiggins Ferry Co. vs. Railway Co., 
supra, the Supreme Court of the United States unani¬ 
mously compelled a party to amend, although it had 
persisted in failing to respond to suggestions to that 
effect. The court, after referring to the persistency of 
the petitioner in asserting its rights in a mistaken way, 
says as follows (p. 415): 

“In view ot these facts and of the persistency 
with which it (petitioner) has pressed its claim for 
rent, and repudiated its right to recover under the 
contract, it would have no just cause of complaint 
if this court refused to permit a change of front, 
and affirmed the decree of the court below. Did 
this disposition of the ease involve anything less 
than a total and final deidal of any right whatever 
to compensation for the use of this property, it 
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might be proper to do this. There is much to be 
said, however, in favor of tlie equity of peti¬ 
tioners claim to an equivalent for the benefit the 
defendants have received from the use of thisprop- 
erty, and we do not consider it beyond the power 
of this court, upon broad principles of justice, to 
refer this cause back for such further proceedings 
as are permitted by the rules and practice of courts 
of equity.” 


1 ). 

Intent of the thirties in This Transaction is to be In¬ 
ferred from all the Circumstances of the Case. 

The general rule of law is that the intent of a per¬ 
son, as well as his motives, is to be found, not in his 
words, but in all the circumstances of the case. It is 
very rare that a criminal intent, or a fraudulent intent, 
or intent ot any kind, is expressed in words by the per¬ 
son whose acts are illuminated by the intent with which 
he performed them. So, also, as has been already said, 
in respect to motives. It is an elementary principle, not 
only of law, but of all social and business life, that per¬ 
sons intend the natural and probable consequences of 
their acts. When, in the case at bar, the complainants 
agreed with the petitioner that if he would render the 
legal services necessary to create the fund in question 
he should be paid out of that very fund, and not 
otherwise, which his ability and industry had created, 
the intent on their part was, and of course was so under¬ 
stood by the petitioner, that his compensation should 
come from that fund, and not from any other source, 
and it was equally the intent of the defendants that the 
petitioner should have that fund, and nothing else, to 
look to for his compensation. Otherwise, all persons 
concerned were engaged in a mere senseless and useless 
form of speech. 
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Fortunately, we have the authority of the highest 
court of the land directly in point upon this proposition. 

In W alker v>. Brown, 165 1. S., 654, the question 
was whether certain bonds were subject to an equitable 
lien. The contention was that the agreement relating to 
the bonds was not sufficiently precise and express to 
operate the creation of the lien. The court, in meeting 
the question thus presented, said (pp. 664-66): 

“The questions which lirst require solution are, 
did the agreement embodied in the letter create 
an equitable lien? . . . Before considering the 

contract itselt and the issue of fact which arises, 
it is necessary to tix the legal principles by which 
the question ot equitable lien is to be determined. 
It is clear that if the express intention of the 
parties was to create an equitable lien upon the 
bonds or the value thereof, or if such intention 
arises by a necessary implication from the terms 
of the agreement, const rued with reference to the 
situation of the parties at the time of the con¬ 
tract t and bg the attendant circumstances, such 
equitable lien will be enforced by a court of 
equity. . . . To dedicate property to a par¬ 

ticular purpose, to provide that a sped tied credi¬ 
tor and that creditor alone shall be authorized 
to seek pay men/ of his debt from the property 
( >r its value, is unmistakably to create an mpiitable 
lien.” 

It is not thought necessary to cite further authority 
on this point. 

Reference to the language of the petition clearly 
brings the case at bar within the principle thus enun¬ 
ciated. In paragraph 6 (Rec., pp. 50-1) the petitioner 
alleges as follows: 

“At the time the petitioner was employed by 
the complainants in the premises, and throughout 
the rendition by the petitioner of his services to 
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the complainants as aforesaid, it was expressly 
understood and agreed by and between the com¬ 
plainants and the petitioner, that he, the peti¬ 
tioner, should be paid for his said services out of 
whatever sum or sums, fund or funds, might be 
received, recovered, or realized, by or for the 
complainants out of the said sum, so as aforesaid, 
allowed by the Congress of the United States, 
upon the claim of the said Warren Mitchell, and 
not otherwise." 


Consideration of Authorities Cited for the Appellee 

on the Hearing Below. 

1. Christmas vs. Bussell , 1-1 Wall., 69: In this case 
the only language relied on for the creation of the lien 
was the following: 

“I feel great uneasiness about your liability on 
the bonds in the suit of Russell against me. I 
have ever held the Lyons note as sacred for the 
payment of this debt, and have it now in New 
York endeavoring to sell it with the mortgage to 
pay this debt. I expect to hear from it daily. If 
not sold I will send it to you as soon as I 
return” (p. 71). 

‘‘I will hold this note—$16,666 and many years 
interest—always subject to this debt, provided 
the judgment is affirmed, until which time let the 
matter rest where it is. When a compromise is 
made it must be through you as surety. I am sorry 
you told Lyons about our understanding, as he 
will be apt to let Russell know* and prevent an 
advantageous compromise. . . . You may rest 

assured I will protect you with the Lyons note. 
. . . This fact should not be known, to enable me 
to make a good compromise. ... In this I 
hope I have not lost sight of my purpose to 
protect you,” etc. (p. 72). 
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The court. referring to this language, says (]>{>. 83-4): 

“These letters contain no words of transfer, and 
nothing which by constmetion or otherwise can 
have any effect in that way. At most they are 
only evidence of a promise to pay the judgment 
if affirmed out of the proceeds of one of the notes 
and to send the note, if not sold, to Verger. 

“An agreement to pay out of a particular fund, 
however clear in its terms, is not an equitable 
assignment; a covenant in the most solemn form 
has no greater effect. The phraseology employed is 
not material , prodded the intent to transfer is 
manifested. Such intent and its execution are in¬ 
dispensable. . . . But an order to pay out of a 

specified fund has always been held to be a valid 
assignment in equity and to fulfill all the require¬ 
ments of the law." 

It is respectfully submitted that this case, so far from 
being adverse to the petitioner, is in his favor. 

In the case at bar the petitioner was to be paid out of 
this fund, and not otherwise. Any reasonable construc¬ 
tion of these words brings the case within the following 
language of the court: 

‘‘The phraseology employed is not material, 
provided the intent to transfer is manifested. 

But an order to pay out of a specified 
fund has always been held to be a valid assign¬ 
ment in equity and to fulfill all the require¬ 
ments of the law." 

And how much stronger than a mere order to pay out 
of a fund is the express stipulation and agreement of the 
owner of the fund that it shall be devoted to the pay¬ 
ment contemplated, and that the owner shall not be 
responsible otherwise. 

2. Dillon vs. Barnard, 21 Wall., 430: In this case 
a contractor agreed to do certain work for his employer. 
The employer agreed to give the contractor for his pay- 
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ment a lien upon certain particular funds, having no 
relation to the contract of employment, and not being 
involved therein. This is clearly distinguishable from 
the case at bar, in which the petitioner was to be paid 
out of the very fund which his services were employed 
to create and in fact created, and had no personal claim 
against his employers. 

3. Trist vs. Child , 21 Wall., 441: In this case the 
fund was created in consequence of what the court 
considered an illegal contract. 

The court says explicitly (page 448): 

“It is a rule of the common law of universal 
application, that where a contract express or im¬ 
plied is tainted with either of the vices named, as 
a consideration of the thing to be done, no alleged 
right founded upon it can be enforced in a court 
of justice." 

Therefore it was unnecessary for the court to decide 
anything further than that the contract was void. 

It is true that (at page 447) the court says as follows: 

“It is well settled that an order to pay a debt 
out of a particular fund belonging to the debtor 
gives to the creditor a specific equitable lien upon 
the fund, and binds it in the hands of the drawee. 
A part of the particular fund may be assigned bv 
an order, and the payee may enforce payment of 
the amount against the drawee. But a mere 
agreement to pay out of ’such fund is not suffi¬ 
cient. Something more is necessary. There must 
be an appropriation of the fund pro tanto, either 
by giving an order or by transferring it otherwise 
in such a manner that the holder is authorized to 
pay the amount directly to the creditor without 
the further intervention of the debtor." 

The object of the bill in this case (Trist vs. Child) 
was, on the part of Child, to procure payment for his 
services out of a fund never in the possession of Trist, 


and tho assignment of any interest in which was for- 
bidden bv positive statutory enactment. The fund thus 
not being in the possession of the alleged debtor, Trist, 
payment to Child out of it could have been effected 
only by the holder of the fund, namely, the United 
States, and not only was any attempt to assign an inter¬ 
est in the fund forbidden by law, as already stated, but 
also, in the absence of such prohibition, the court found 
no order or transfer which in terms would have author¬ 
ized the holder of the fund, as a third person , to pay 
the amount involved directly to the creditor without 
the further intervention of the debtor. 

In the case at bar the fund, in contemplation of law 
and on the hypothesis of the petition, is so far in the 
possession of the debtor as for practical purposes to be 
effectively in his possession; and the petitioner's asser¬ 
tion of his claim does not depend upon any order or 
assignment to govern, the dealing with the fund by a 
third person , but upon the express agreement and stipu¬ 
lation with the assumed owners of the fund that he, the 
petitioner, should be paid for his services out of the 
fund. This clearly distinguishes the two cases, apart 
from the predominant distinction which is to borne in 
mind in considering all the cases cited for the appellee, 
namely, that the petitioner is not looking to an outside 
fund, but to a fund itself of his own creation. 

The general language of the court above quoted must 
be construed in connection with the facts of the par¬ 
ticular case which it was deciding. If the language is 
interpreted literally it is in conflict with prior decisions 
of the Supreme Court of the United States upon this 
same point. 

It is impliedly asserted in the opinion of the learned 
trial justice that the only defect in the petitioner’s 
claim is that he does not assert the intention of the 
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parties to this agreement to create a lien. It can not he 
contended that the petitioner’s claim must fail because 
the pledge to him set out in the petition was not of any 
definite aliquot part of the fund in question. Neither can 
it be asserted that his claim must fail because the rate 
of compensation was not definitely fixed. And if this be 
true, there was not, and in the nature of things there 
could not have been, eit her any such definite order as the 
language of the Supreme Court quoted above literally 
interpreted would require, or any appropriation protanto 
of the fund in question, for, ex vi termini , pro tanto 
implies and requires a definite specific portion to be in 
contemplation. Anv one dealing with this fund with 
knowledge of the agreement made between the complain¬ 
ants and the petitioner would have been charged 
with notice that petitioner’s claim was a claim 
upon the whole of the fund for a reasonable fee, 
and he would have dealt with it at his peril. He 
would have known that the fee in question was 
not a personal liability of complainants, or either of 
them, but was a claim, as it were, in rent. It was to be 
paid out of the fund, and not otherwise. It could not 
have been revoked bv complainants, because the peti¬ 
tioner on the faith of it had performed services that 
created the fund; nor could it have been transferred or 
assigned by complainants to the detriment of the claim 
of the petitioner. To say that the language of the peti¬ 
tion does not in law amount to alleging an order or an 
assignment is to make an assertion that must rest upon 
two propositions. First, that the amount covered by 
the order was too indefinite,—but as we have seen 
this is untenable; or, second, that the language 
referred to does not amount to alleging an order,— 
and yet this is equally untenable, because the language 
referred to was a pledge of the whole fund foran indefinite 

7 ( 5 ^ 4—3 
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amount. If a man promises to pay another a certain or 
uncertain sum of money, and then says that he will secure 
it collaterally, then he merely makes a personal promise; 
but when he says, as in the case at bar, that a claim ot an 
indefinite amount shall be paid out of a certain fund, 
and not otherwise , lie makes a specific pledge and appro¬ 
priation of that fund, and the main relationship after 
that is no longer between the creditor and the debtor, 
save as to the amount thereof, but between the fund 
and the creditor. That is to say, it is a transaction 
(juasi in ran, on the faith of which the fund itself has 
been created. In other words, the creator ol the res is 
acknowledged as its part owner on the identical principle 
underlying the statutes creating mechanics' liens. 


4. /br/rr vs. White, 127 l . S., 235: This case is really 
in favor of the petitioner, and is the following: The 
plaintiff claimed to have been authorized by powers of 
attorney from the legal representatives of three persons, 
namely, Standish, Parsons and Conrow, to prosecute 
their claims before the American and Mexican Claims 
Commission, created under the treaty of 184S between 
the United States and Mexico, and that the powers of 
attorney to the plaintiff stipulated that he should be 
entitled as compensation for his services and expenses 
in the prosecution of the claims to one-half of whatever 
sums might be awarded by the commission to such legal 
representatives. The defendant claimed to have pur¬ 
chased the plaintiff’s interest in the Conrow claim from 
one Musser, who set up a false claim to one-half of the 
plaintiff’s moiety in that claim. The decree of the court 
below was in favor of the plaintiff in regard to the 
Conrow award only. 

In respect to this award, the plaintiff’s claim was based 
upon the contention that he procured Musser to obtain 
for him, the plaintiff, the necessary powers of attorney 


to prosecute all three of the claims, the powers of at¬ 
torney and contracts to contain the plaintiff’s name as 
attorney in fact with a power of substitution, and that 
Musser procured the powers of attorney and contracts 
in writing, but procured his own name to be inserted as 
attorney instead of that of the plaintiff; and that on 
plaintiff’s complaint of this Musser substituted the plain¬ 
tiff as attorney in each of the three cases by an endorse¬ 
ment on the power of attorney itself, the legal effect of 
which the plaintiff claimed was to make him, instead of 
Musser, the attorney in all three of the cases; that un¬ 
der these substitutions the plaintiff employed attorneys 
in Washington who, with him, prosecuted the cases to 
success, Musser aiding in taking testimony; that the 
plaintiff paid Musser in full for all his services, and that 
Musser had no interest in the fees secured under the 
contracts with the claimants. 

The Supreme Court of the United States disposed of 
the matter thus (pp. 244-45): 

“There is no evidence in the case that Porter 
had any assignment in writing of any interest in 
the Conrow award, or any written instrument 
creating any lien upon it, or its proceeds, by way 
of fee or otherwise, from either the claimants of 
that award or from Musser. The power of attorney 
from the widow of Conrow to Musser, dated 
December 10, 1869, contains no assignment of any 
specific interest in the claim, and the substitution 
of Porter by Musser endorsed on such power of 
attorney, and dated July 4, 1870, only states that 
‘Richard II. Porter is substituted and authorized 
to act under the powers hereinabove given.’ 

“Under these views, the plaintiff has failed to 
establish any equitable lien on the Conrow fund 
by showing any distinct appropriation of apart of 
that fund in his favor by the widow of Conrow, 
either directly or indirectly, or any agreement, 
direct or indirect, that the plaintiff should be 
paid out of that fund.” 
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The last paragraph above quoted distinctly implies 
that if there had been “any agreement, direct or indi¬ 
rect, that the plaintiff' should be paid out of that final" 
his contention would have prevailed. 

5. Start/ vs. Hull et at., 143 Ill., 506: This case also, 
when analyzed, is indirectly in favor of the petitioner. 
It was a suit by the plaintiff, as an attorney, for fees that 
he claimed to have earned in connection with a will liti¬ 
gation. The claimant alleged that he had entered into 
an agreement with the heirs whereby they agreed that 
he might have an “heir’s share,” or “one-tenth,” of what¬ 
ever might be recovered by suit or otherwise as a price 
of his legal services. The court in its opinion says 
(p. 510) that the claim could not be maintained, first, 
because there was no ascertainment of the part or pro¬ 
portion in respect of which the agreement was to oper¬ 
ate as an appropriation in equity of title, adding: 

“It would seem that such a supposed assign¬ 
ment would necessarily be void for uncertainty, 
for there must have been an actual appropriation 
of the fund or some designated part, proportion, 
or per cent of it” (p. 511). 

We pause here to observe that this portion of the de¬ 
cision, while it may be the law of Illinois, is not the law 
of this jurisdiction, and is opposed to the current of 
authority. 

The court then points out that the agreement in ques¬ 
tion, while it made the fee payable out of the fund, 
was nevertheless only the personal agreement of the 
parties. As has been pointed out, the agreement in 
the case at bar imposed the liability upon the fund 
to be created and expressly repudiated any per¬ 
sonal liability on the part of the contracting par¬ 
ties. And it is pertinent to add that in its opinion 
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the court (while holding that an agreement by a 
party to pay his attorney and counsel a reasonable 
compensation for his legal services out of the proceeds 
of the litigation, is, under the law of Illinois, one de¬ 
pendent upon the mere responsibility of the employer, 
and creates no equitable lien in favor of the attorney) 
is yet careful to note that such a case differs from one 
where there is a fund in charge of a chancery court which 
is administering on such fund (p. 511), the clear implica¬ 
tion being that in such a case as the latter the court 
would regard the fund itself as properly to be looked to 
for payment of the compensation of the attorney. 

F. 

Consideration of Decisions of This Court Upon the 

Questions In voiced. 

This court has, in a senes of decisions, affirmed the 
propositions for which the petitioner in this brief con¬ 
tends. These cases are, in order of time, as follows: 

1. Willoughby vs. Mackall, 1 App. D. C., 411. 

2. Hutchinson vs. Worthington, 7 App. I). C., 548. 

3. Sanborn vs. Maxwell, 18 App. I). C., 245. 

4. Arnold vs. Carter, 19 App. I). C., 259. 

The case of De Winter vs. Thomas, 34 App. I). C.,80 
referred to by the learned trial justice in his memoran¬ 
dum opinion, is not thought to be a departure from the 
uniform line of decisions indicated in the preceding 
cases. In that case a legatee under a will, being advised 
that an attack upon its validity was threatened, em¬ 
ployed an attorney to represent her in the matter until 
a final settlement thereof should be effected, and agreed 
to pay him a contingent fee of 15 per cent of the sum of 
money and a sum equal to 15 per cent of the market 
value of any other property received by her under dis¬ 
tribution or compromise, and there was no contest over 
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the will. The attorney claiming that he had averted it, 
and the legatee received her distributive share of the 
estate as provided for by the will, it was held that the 
attorney was not entitled to an equitable lien upon such 
distributive shart', but that the agreement merely fixed 
15 per cent as a measure of his client’s personal respon¬ 
sibility, for the recnrery for which he had an adequate 
remedy at lair. In delivering the unanimous opinion of 
the court. Mr. Justice Shepard explicitly affirms the 
proposition contended for. He says (p. Si): 

“It is a settled principle of equity that every 
express executory agreement in writing, whereby 
the contracting party sufficiently indicates an 
intention to make some particular property, or 
fund, a security for a debt or other obligation, 
creates an equitable lien on the property so indi¬ 
cated. 3 Pom. lap Jur., par. 1235. 

“And when such intention is not express, but 
appears by necessary implication from the terms 
of the ayreement , construed with reference to the 
situation of the parties at the time of the con¬ 
tract, and by the attendant circumstances, a lien 
will attach. Walker vs. Brown , lb5 l T . S., 054-01)4; 
Ingersoll vs. Coram, 211 l\ S., 335-308.” 

In other words, ‘‘it must ippear either expressly, or 
by necessary implication, that the <dher contractiny 
party looked to the fund itself for payment and did 
not rely upon the personal responsibility of the owner 
of the claim of which the fund was the result." 

Pausing here, counsel for the petitioner base his claim 
confidently upon the wording of the above quotation. 
Putting the converse of the language of the learned Chief 
Justice it would read as follows: 

Whenever it appears, either expressly or by neces¬ 
sary implication, that the other contractiny party looked 
to the fund itself for payment, and did not rely upon 
the personal responsibility of the owner of the claim of 


39 


which the fund itself was the result, there an equitable 
lien necessarily results. 

The whole force of the reasoning used by the learned 
Chief Justice is derived from the fact that, in this case of 
DeWinter vs. Tlwmas, nothing more was contemplated 
by the parties than a personal claim on the part of the 
attorney against the client , and an exclusively personal 
responsibility of the client to the attorney. As in certain 
of the other cases relied upon by the appellee here, there 
was the attempted creation of a collateral security lor the 
personal obligation of the promisor. But there was 
nothing more than that. In the case at bar, as has been 
repeatedly hereinbefore pointed out, the parties were at 
pains to exclude the personal responsibility of the 
client, and to sav that the attorney’s claim should be 
solely upon the fund which he undertook on the taith 
of said agreement to create by his learning and labor, 
lie must recover against the fund or not at all. He has 
no personal claim against the complainants, and never 
had, for his contract explicitly excluded such. 

Upon the whole case it is respectfully submitted that 
the court below erred in sustaining the demurrer to the 
petition. 

(I. 

Argument of the question whether the decree below 
should be affirmed or reversed properly stops here, but 
it is deemed prudent to ask the attention of the court to 
an aspect of the case not strictly involved in the hearing 
below, but which, in view of the pendency ot the appeal 
in No. 2379, may in the court's consideration of that 
appeal enter into its reflections upon consideration of 
the appeal under argument herein. 

The appellant’s petition, in dealing with the claims of 
the Wilson claimants, treats those claims as being with¬ 
out merit and, in fact and in law, precluded and finally 
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adjudicated and disposed of by the action of the courts 
in the Kentucky proceedings (petition, paragraph 12, 
Rec., pp. 51--2), as would clearly appear to be the case 
from the consideration of those proceedings and the 
conclusions of the court therein appearing as herein¬ 
above set forth [ante, p. 0 ct scq.). 

In case \o. 2579. in which the Wilson claimants arc 
appellants, the court below decided, in accordance with 
the contention of the petitioner herein, that those 
claims are without merit, and the question whether 
they are so in fact and in law is the one involved in that 
appeal. Accordingly, if this court should be of opinion 
that there is merit in those claims, tlie appellant’s peti¬ 
tion on its face would appear to be insufficient in its 
allegations touching them. 

But the law is that whether those claims be meritori¬ 
ous or otherwise is unimportant as respects the rights 
of the intervening petitioner, appellant herein: for the 
reason that an attorney’s special or charging lien at¬ 
taches to the subject-matter of the litigation on the 
inception of the proceedings, and follows and adheres to 
that matter into whose hands soever it may come, and 
no matter what form it may assume; and any person 
undertaking to acquire any interest in the subject- 
matter after institution of the proceedings—and a for¬ 
tiori if in the litigation itself—takes whatever interest 
may be attempted to be acquired subject to the lien, 
which can not be displaced or disturbed by any act of 
the client after suit begun. 

This principle is well considered in the case of Weed 
vs. Boutelle, 56 Vt., 570, 577 cl seq., above cited, and 
the following additional cases: 

Cunningham vs. McGradv, 2 Baxt. (Tenn.), 141. 

Wetherby vs. Weaver, 51 Minn., 73. 

Goliano vs. \\ hitenock, 24 Civ. Pro. Rep. (N. Y. 
C. P.), 55. 
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Higley vs. White, 102 Ala., 605. 

Hoffman vs. Vallejo, 45 Cal., 564. 

4 Cyc., 1014-5, and cases cited. 

The Wilson claims, so far as respects the fund in con¬ 
troversy, concededly grew out of the stipulations, filed 
long after the institution of the suit and when the fund 
itself, as the object of pursuit by the bill of complaint, 
had actually been created, although at the time of the 
making of those stipulations it was still physically in 
the hands of the receiver, instead of having been trans¬ 
ferred to the custody of the bank, which became its custo¬ 
dian, for the benefit of the parties concerned, solely by 
and through the stipulations. 

This action of the complainants and the Wilson claim¬ 
ants could by no possibility affect the rights of the inter¬ 
vening petitioner in the premises, as his lien, if any, began 
with the filing of the bill, and, on the principle above 
cited, has continuously since existed; and while, in view 
of the fact that the petition sets forth the history of the 
litigation, and by apt and sufficient allegations and aver¬ 
ments shows that the supposed rights of the Wilson 
claimants, if any, were derived by them in and through the 
cause, and after the appellant’s lien had become fixed and 
attached to the subject-matter thereof, and that, there¬ 
fore, in accordance with the well-recognized principle that 
a direct allegation, which is merely a conclusion of the 
pleader, is superfluous, and will not help the pleading, 
an amendment of the petition in the particular under 
consideration is not deemed necessary; yet, out of 
abundant caution, the court is requested, if in its judg¬ 
ment necessary, to consider that the appellant now asks 
leave to amend the twelfth paragraph aforesaid of his 
petition by adding thereto an allegation to the follow¬ 
ing or equivalent effect: 

And even if the said Armstrong, adminis¬ 
trator, Wilson and Summers, administrator, have 
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any subsisting claims or rights in and to the said 
sum or fund aforesaid, they, and each of them, 
hold the said claims or rights subject and 
subordinate to the claim and right of the peti¬ 
tioner in the premises, by reason of the fact that 
such claims or rights, if any, as they, the said 
Armstrong, administrator, Wilson and Summers, 
administrator, may have in the premises, were 
derived by them, and each of them, in and 
through this cause and pending the same, and 
after such, the claim and right of the petitioner, 
as aforesaid, had attached and become fixed to 
and upon the said sum or fund by reason of the 
understanding and agreement by and between the 
complainants and the petitioner, as hereinabove 
set forth and stated. 

That the court has the power to permit such amend¬ 
ment, and if in its opinion necessary to justice and the 
determination of the case upon all the merits thereof 
ought to require it, is abundantly clear from the cases 
hereinabove cited, and for convenience cited anew, as 
follows: 

Neale vs. Neale, 9 Wall., 1. 

The Tremolo Patent, 23 Wall., 518. 

Wiggins Ferry Co. vs. O. <fc M. Ry., 142 U. S., 396. 
Morrow Shoe Mfg. Co. vs. New England Shoe Co., 
57 Fed. Rep., 685. 

Respectfully submitted. 

' R. ROSS PERRY, 

R. ROSS PERRY, Jr., 
Attorneys for Appellant. 
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BRIEF OF APPELLEE. 


Statement of the Case. 

On March 14, 1905, the appellant filed a suit in equity 
on behalf of the appellee and his late partner, John Paul 
Jones, against the administrator of the estate of Warren 
Mitchell, to enjoin the latter from removing from the Dis¬ 
trict of Columbia certain United States Treasury warrants 
belonging to the estate, and on the same day an injunction 
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was granted and a receiver appointed to hold warrants ag¬ 
gregating $32,173.05 subject to the further order of the 
court. Nothing further was done in the case until October 
6, 1905. when, as the result of certain stipulations filed in 
the cause a decree was made directing the receiver to de{>osit 
with the American National Bank, to he held by it subject 
to the terms of said stipulations, the sum of $13,347.60. 
The money was so deposited and is still in the possession 
of said bank. No other or further sendees were rendered 
by the appellant in said cause, and it would seem that the 
sendees, for which a fee of $16,086.50 is asked, consist, of 
the filing of the bill (R., p. 1) and the taking of the orders 
of March 14, 1905, and October 6. 1905 (R., pp. 5 and 10). 
Five years after the deposit of the fund with the bank and 
nearly three years after the death of John Paul Jones, and 
without any action in the meantime taken by the appel¬ 
lant to recover his fees, he filed his petition for the recovery 
of a quantum meruit of fees for his sendees rendered in 
the proceeding, and prayed that the fund be charged with 
a lien in his favor for the entire amount thereof (R., p. 
47), predicating his right thereto upon the following alle¬ 
gations in his petition: 

‘‘At the time the petitioner was employed by the 
complainants, and throughout the rendition by the 
petitioner of his services to the complainants as 
aforesaid, it was expressly understood and agreed 
between the complainants and the petitioner, that 
he. the petitioner, should be paid for his said sendees 
out of whatever sum or sums, fund or funds, might 
be received, recovered or realized, by or for the com¬ 
plainants out of the said sum so as aforesaid, allowed 
by the Congress of the United States, upon the claim 
of the said Warren Mitchell and not otherwise.” 

A demurrer to the petition was sustained and the peti¬ 
tion dismissed, and the case comes here on appeal from 
that decree. 
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ARGUMENT. 

Manifestly the words relied upon amount to nothing more 
than a verbal agreement for a contingent fee; a promise 
to pay an indefinite and unascertained sum out of what¬ 
ever might l>e recovered; such an agreement as is made 
dailv bv law vers evervwhere, for the breach of which there 
is a plain, adequate, and complete remedy at law. If in the 
case at bar the equity court also gives a remedy, it must 
be because it falls within that class of cases of which equity 
has concurrent jurisdiction with the law courts, and to 
bring it within that class of cases it is claimed that the rela¬ 
tion of the parties and the term of the agreement create a 
lien which equity has jurisdiction to enforce. If any lien 
exists we concede the jurisdiction of equity to enforce it, 
but we deny that any lien exists. 

It is not quite clear from the language employed in the 
brief filed on behalf of the appellant whether the lien 
relied upon as giving jurisdiction to an equity court of a 
matter otherwise cognizable at law is a lien arising out 
of the relation of the parties (attorney and client) or a lien 
arising out of contract or a combination of the fragments 
of each. The caption of the first subdivision of the argu¬ 
ment refers to the special or charging lien of a7i attorney, 
while the quotations from Pomeroy’s Equity Jurisprudence 
cited under it refer to equitable liens generally arising out 
of contract. This hybrid treatment of species has been suc¬ 
cessfully applied to horticulture, resulting in the produc¬ 
tion of new and more beautiful specimens. Similar at¬ 
tempts in the animal kingdom have given us the mule. 


Attorneys’ Liens. 

The only lien at common law created by the relation of 
e „ client was the retaining lien, which gave the 
attorney the right to retain all papers, documents, and 
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property which came into his possession by virtue of the 
relation as security for the payment of whatever was due 
him for his services, costs, and disbursements. 

Gregory vs. Pike. 67 Fed. Rep., 867. 

Jones on Liens, section 113. 

The “charging” lien, or lien on the cause of action, or the 
judgment or decree in which it becomes merged, was not 
recognized at common law and is purely the creature of 
statute. 

Compton vs. State. 38 Ark., 601. 

Hogan vs. Black, 66 Cal., 41. 

Hill vs. Brinkley. 16 Tnd.. 102. 

Barbee vs. Aultman. 102 Iowa, 278. 

Patton vs. Mayo, 3 Maine, 34. 

Barker vs. Cooke. 11 Mass., 236. 

Forbush vs. Leonard. 8 Minn.. 303. 

Phillips vs. Stagg, 2 Edw. N. Y., 108. 

Scharlock vs. Orland. 1 Rich. S. C., 207. 

Sherry vs. Oceanic. 72 Fed.. 565. 

Texas vs. Showalter. 3 Tex. Civ. App., 69. 

Patrick vs. Leach, 12 Fed.. 661. 

In re Wilson, 12 Fed., 235. 


All of the cases cited in support of the theory of a charg¬ 
ing lien were decided under some statute. 

Ordering Fees Paid Out of a Fund Created. 

Courts of equity in making distribution of a fund created 
in a suit filed by one of a class on behalf of the whole class— 
().. a general creditors’ bill, or a bill filed by one of a 
large number of bondholders to foreclose a mortgage secur¬ 
ing the bonds, or in any other case wherein the costs and 
expenses of the litigation would fall on one whilst the fruits 
of the litigation would inure to the benefit of all others in 
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like situations—have always exercised the right to impress 
the entire fund with a lien for the payment of costs and 
attorneys’ fees in accordance with one of its maxims that 
“Equality is equity.” This power is not exercised for the 
purpose of adjusting equities as between attorney and client, 
hut. to adjust the equities between the party complainant 
and his cobeneficiaries of the fund. 

The case of Central R. R. Co. vs. Pettus, 113 U. S., 116, 
cited in the brief of opposing counsel, was of this character, 
and the decision there did not require the Alabama statute 
for its support, though it is expressly based on that statute. 

For cases in support of the foregoing see Cvc., vol. 4, 
p. 1013. 

Tn the case at bar the fund was not created by the ap¬ 
pellant and the suit was not of the character above re¬ 
ferred to. 


Equitable Liens Generally. 

A distinguished English jurist has said “the words 
‘equitable lien’ are intensely undefined.” Erie, J., in 
Brundson vs. Allard, 105 E. C. L., 19. 

That possession of the property is not essential to their 
existence: that thev arise out of contract and not bv im- 
plication of law and are cognizable only in a court of equity, 
are generalities indulged by writers on the subject, furnish¬ 
ing but little aid in determining any given case. But by a 
long line of decisions in this country it is thoroughly well 
settled that a mere agreement to pay oat of a fund does not 
create a lien nor operate as an equitable assignment of the 
fund. 

Christmas vs. Russell. 14 Wall., 69. 

Wright vs. Ellison, 1 Wall., 16. 

Trist vs. Child, 21 Wall., 441. 

Dillon vs. Barnard, 21 Wall., 430. 

Silent vs. Abbott, 7 Colo. App., 733. 
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Ketch urn vs. St. Louis Co., 101 U. S., 306. 
Pencil vs. Porter. 112 U. S., 737. 

Porter vs. White, 127 U. S., 235. 

Story vs. Hull, 143 Ill., 506. 

Re W inter vs. Thomas, 34 App. D. C., 80. 
Lamou vs. McKee. 18 I). C., 446. 

Hally vs. Dresser, 70 Minn., 183. 

Rogers vs. Ilosaek. 18 Wend. N. Y., 319. 
Christmas vs. Griswold. 8 Ohio St., 558. 

Hossaek vs. Graham, 20 Wash., 184. 

Smith vs. Patton. 12 W. Va.. 553. 

Cooke vs. Thresher, 51 Conn., 105. 

Woods vs. Dickinson. 7 Mackey, 301. 

Hutchinson vs. Worthington, 7 App. D. C., 548. 
La Fambroise vs. Grow. 56 Ill., 197. 

Newell vs. West. 149 Mass., 520. 

McBratney vs. Rouse. 17 Hun. N. Y., 385. 
Cribble vs. Ford. 52 S. IV., 1007. 

Weller r*. Jersey. 68 N. J. Eq., 659. 


None of the cases cited by opposing counsel in support of 
the quotations from Pomeroy will l)e found in conflict with 
the foregoing. 


The Statute of Limitations. 

There are no allegations in the petition to excuse the 
delay of nearly five years in asserting this claim. One of 
the parties to the contract has died, and it is not even 
alleged that demand for payment of a fee was ever made. 
An action at law would l>e barred by the Statute of Lim¬ 
itations, and in analogy to the statute this suit is likewise 
barred unless it appears from the face of the petition that 
the failure to proceed was due to the ignorance of some ma¬ 
terial fact, fraud, or some other circumstance preventing 
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seasonable action. The pendency of the proceedings in 
Kentucky is no excuse, because the appellant claims that the 
lien is superior to the rights of any and all of the parties 
to that proceeding (see Appellant’s Brief, pp. 39, 40, 41). 

“A court of equity has always refused its aid to 
stale demands * * *. Nothing can call forth this 

court into activity but conscience, good faith, and 
reasonable diligence. Where these are wanting the 
court is passive and does nothing. Laches and 
neglect are always discountenanced, and therefore, 
from the beginning of this jurisdiction, there was 
always a limitation to suits in this court.” 

Smith vs. Clay, 3 Bro. C. C., 640; 

Piatt vs. Vattier, 9 Peters, 405; 

McKnight vs. Taylor, 1 Howard, 161, 
and other cases cited vol. 18, Am. & Eng. Enc. Law, p. 97, 
note 4. 

These familiar principles of equity require no extended 
citation of authority and are themselves sufficient to justify 
an affirmance of the decree of the court below. But there 
is another and stronger doctrine applicable to this case, 
which is that in cases of concurrent jurisdiction the maxim 
that equity follows the law obtains and the statute of lim¬ 
itations is strictly followed in order that its effect may not 
be evaded by a resort to another forum. In such cases the 
equity courts act, not in analogy to the statute, but in obedi¬ 
ence to it. 

Baker vs. Cummings, 169 U. S., 189. 

Patten vs. Warner, 11 App. D. C., 149. 

Sis vs. Boarman, 11 App. D. C., 116. 

Willard vs. Wood, 1 App., 44. 

Am. & Eng. Enc. Law, vol. 19, p. 155, note 3. 

That the alleged contract or agreement upon which the 
appellant predicates his right to recover is one upon which 
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the appellant at one time had a plain, complete, and ade¬ 
quate remedy at law, can admit of no discussion; and even 
should the court be of opinion that this vague, uncertain, 
and executory agreement does operate to create a lien, 
the enforcement of that lien is absolutely barred by the 
statute. 

Respectfully submitted, 

CHARLES F. CARUSI, 
EUGENE A. JONES, 

Attorneys for Appellee. 
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